DUDLEY, TOPPER
AND FEUERZEIG, LLP
1000 Frederiksberg Gade
P.O. Box 756
St. Thomas, U.S. V.I. 00804-0756
(340) 774-4422

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

HISHAM HAMED, derivatively, on behalf')

SIXTEEN PLUS CORPORATION,

a nominal defendant.

of SIXTEEN PLUS CORPORATION, )
) Case No.: 2016-SX-CV-650
Plaintiff, )
) DERIVATIVE SHAREHOLDER
VS. ) SUIT, ACTION FOR DAMAGES,
) CICO RELIEF, EQUITABLE RELIEF
FATHI YUSUF, ISAM YOUSUF and ) AND INJUCTION
JAMIL YOUSEF, )
)
Defendants, ) JURY TRIAL DEMANDED
)
and )
)
)
)
)
)

DEFENDANT, FATHI YUSUF’S MOTION TO DISMISS
PLAINTIFE’S FIRST AMENDED COMPLAINT

Defendant, Fathi Yusuf (“Mr. Yusuf”), through undersigned counsel, pursuant to V.I.
Code Ann. tit. 14, §§ 604(G)(2)(B) and 607(h) and Federal Rules of Civil Procedure 12(b)(6),
12(b)(7) and 19, hereby moves the Court to dismiss Plaintiff, Hisham Hamed’s First Amended
Complaint (“Complaint”) against him, in its entirety, given that it wholly fails to state a single
claim upon which relief can be granted and fails to join an indispensable party, Manal Yousef.
In support, Mr. Yusuf states as follows.

I INTRODUCTION

This is a case regarding an allegedly “sham” loan made and mortgage recorded against
the property of Sixteen Plus Corporation (“Sixteen Plus™), a corporation owned in equal shares
by the Hamed and Yusuf families. The mortgage was signed by Plaintiff’s brother, Waleed
Hamed, and by Defendant, Fathi Yusuf and states on its face that it is securing a loan made to
Sixteen Plus by Manal Yousef, a relative of Fathi Yusuf. Whether that loan and mortgage is

valid is the subject of another case pending in the Superior Court, Division of St. Croix, styled as
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Sixteen Plus Corporation v. Manal Mohammad Yousef, Case No. SX-15-CV-65 and assigned to
the Honorable Harold W.L. Willocks. The instant case represents a superfluous, tortured and ill-
conceived attempt to litigate those same issues by the Hamed shareholders in the context of a
derivative action against one of the Yusuf shareholders.

Giving the lengthy and convoluted Complaint the most charitable reading possible,
Plaintiff attempts to allege a CICO conspiracy to “embezzle” the “value of the Land.”
(Complaint, § 40) from a jointly owned business, Sixteen Plus, by virtue of a “sham mortgage”
on real property owned by Sixteen Plus and refusing to sell the Land unless the “sham mortgage”
was paid. Id. Notably, the CICO claim must be for a conspiracy to embezzle money, since
Plaintiff does not—and cannot—claim that any money been received by Mr. Yusuf, or the other
Defendants as a result of the mortgage. However, Plaintiff has failed to plead a viable CICO
conspiracy claim given that the alleged conspiracy was complete in 1997 when the alleged
“sham mortgage” was given by Sixteen Plus. Thus, even if Plaintiff’s CICO conspiracy claim
was properly pled—which it is not—Plaintiff’s claim is barred by the five (5) year statute of
limitations.'

Additionally, Plaintiff has failed to meet the burden to plead facts which, if true, show
that Defendants objectively manifested an agreement to participate, directly or indirectly, in the
affairs of a CICO enterprise through the commission of two or more predicate criminal acts.
Such facts are necessary to properly plead a CICO conspiracy. Plaintiff also fails to allege the
necessary criminal enterprise—which enterprise must have an existence separate and apart from

the “pattern of criminal activity”—and further fails to allege facts which, if true, would establish

' The mortgage was recorded in 1999 and the power of attorney concerning the mortgage about
which Plaintiff complains was received in 2010. Thus, these occurrences also both fall far outside the
five (5) year statute of limitations.
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the “pattern of criminal activity” needed to properly plead a CICO conspiracy. For all these
reasons, Plaintiff’s CICO conspiracy claim fails and is properly dismissed on each of these bases.

No doubt recognizing the fatal flaws in his CICO claim—which flaws were set forth in
Mr. Yusuf’s Motion to Dismiss the original Complaint and, unfortunately for Plaintiff, still
remain in the First Amended Complaint—Plaintiff now attempts to allege additional and equally
flawed claims for conversion, breach of fiduciary duty, usurpation of corporate opportunity, civil
conspiracy and the tort of outrage. Plaintiff’s new claim for conversion is properly dismissed as
none of Sixteen Plus’s assets have been converted, conversion cannot be asserted with respect to
real property, and the claim is barred by the six (6) year statute of limitations. Plaintiff’s new
claim for breach of fiduciary duty should be dismissed on the grounds that Plaintiff failed to
allege a legally cognizable breach of a duty, or harm arising therefrom, and the claim is barred
by the two (2) year statute of limitations. Plaintiff’s new claim for usurpation of corporate
opportunity is properly dismissed for Plaintiff’s failure to plead a legally cognizable “corporate
opportunity” that was usurped or harm arising from the alleged usurpation of the alleged
“corporate opportunity” and because it is barred by the two (2) year statute of limitations. The
civil conspiracy claim is also properly dismissed for failure to state a claim upon which relief
may be granted. The tort of outrage is properly dismissed as it is a claim for intentional
infliction of emotional distress by another name. Sixteen Plus as a corporate entity cannot suffer
or make a claim for emotional distress, and there are no allegations that Plaintiff, Hisham Hamed
suffered any emotional distress. Finally, Plaintiff’s Complaint should also be dismissed, in its
entirety, due to Plaintiff’s failure to join Manal Yousef, the holder of the First Priority Mortgage

at issue herein, who is both a necessary and indispensable party to this action.
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II. BACKGROUND FACTS

As the Court is likely aware, the Yusuf and Hamed families are engaged in protracted and
acrimonious litigation related to the families’ long-term joint business interests. The ongoing
litigation encompasses multiple civil cases pending in the courts of the Virgin Islands, including
the main case between the parties, which is styled Hamed v. Yusuf, et al., Case No. SX-12-CV-
370 and assigned to the Honorable Douglas A. Brady (“Main Case™).?

The Hameds are truly grasping at straws with the filing of this latest lawsuit brought,
primarily, pursuant to CICO. In enacting CICO, the Virgin Islands Legislature made clear in its
legislative findings that the statute was intended to target “sophisticated criminal activity” and
that the purpose of this act was “to curtail criminal activity and lessen its economic and political
power in the Territory of the Virgin Islands .. ..” See 14 V.I1.C. § 603(e) and § 601 respectively.
Plainly, the Virgin Islands Legislature did not intend CICO to be used as a cudgel by parties
seeking leverage in business disputes. However, that is the exact, and impermissible, purpose for
which this lawsuit was filed. There is simply no other reason for Plaintiff to file this suit given
that Sixteen Plus—notably without the approval of any of the Yusufs and undermining Plaintiff’s
claim of Mr. Yusuf’s exclusive control over Sixteen Plus—has already brought a declaratory
judgment action against Manal Yousef to have the “sham mortgage” at issue declared invalid.

A copy of that Complaint is attached as Exhibit 1. That action is the appropriate way to address

2 The Main Case, which has been to the Virgin Islands Supreme Court and back, is now in the
partnership windup stage.

? The exhibits attached to this motion are part of the public record, such as Exhibit 1, or produced
in other cases between the parties, primarily by the Hameds, as evidenced by the Bates stamps located on
the bottom of the documents. The Court can take judicial notice of—and consider for purposes of this
motion to dismiss—the exhibits hereto. See, e.g., Buck v. Hampton Twp. Sch. Dist., 452 F.3d 256, 260
(3d Cir. 2006)(“In evaluating a motion to dismiss, we may consider documents that are attached to or
submitted with the complaint and any ‘matters incorporated by reference or integral to the claim, items
subject to judicial notice, matters of public record, orders, [and] items appearing in the record of the
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the validity of the mortgage at issue, in contrast to the instant quasi-criminal action which
attempts to gin up a CICO conspiracy related to the mortgage.

In the course of Plaintiff’s strained attempt to create a CICO conspiracy where none
exists, Plaintiff has misrepresented, “cherry picked” and omitted highly relevant facts, which will
be helpful to the Court in understanding the fatal legal flaws in the Complaint and why it should
be dismissed for failure to state a claim and failure to join an indispensable party. First, and
crucially, Sixteen Plus borrowed money from Manal Yousef to purchase the Diamond Keturah
property (“Property”). It is clear that the Yusuf/Hamed partnership wanted to borrow money to
purchase the Property because a preexisting entity owned by the Yusufs and Hameds—Plessen
Enterprises, Inc. (“Plessen”)—made a request to the Bank of Nova Scotia for funds to purchase
the same. See Commitment Letter from Bank of Nova Scotia, dated July 9, 1997, accepted by
Waleed Hamed, approving a loan of two million two hundred thousand dollars to be used toward
the purchase of the Property, to be secured by a mortgage on the same, attached as Exhibit 2.
Second, it is abundantly clear that Plaintiff’s oldest brother Waleed “Wally” Hamed," was fully
engaged in the purchase of the Property. See e.g., Letter from “Wally Hamed,” dated February
4, 1997, on behalf of Plessen, to the Bank of Nova Scotia making an offer to purchase the
Property attached as Exhibit 3. Moreover, speaking both to Waleed Hamed’s involvement and
Sixteen Plus’s desire to borrow money to purchase the Property, Sixteen Plus subsequently
passed a corporate resolution, executed by Waleed Hamed as President of Sixteen Plus, dated

September 15, 1997, titled “Unanimous Consent of Directors in Lieu of a Meeting,” which

case.””)(citing 5B Charles A. Wright & Arthur R. Miller, Federal Practice & Procedure § 1357 (3d ed.
2004)).

4 Since the inception of the 2012 Main Case assigned to Judge Brady, Waleed Hamed has served
as his father, Mohammad Hamed’s agent and attorney-in-fact. He has recently been substituted as a
plaintiff in that case. It is no exaggeration to say he has been the main spokesman for the Hamed faction,
and has filed numerous declarations in the Main Case.
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resolved to borrow four million five hundred thousand dollars from Manal Youséf to purchase
the Property and approving the Promissory Note and First Priority Mortgage between Sixteen
Plus and Manal Yousef. A copy of that Corporate Resolution is attached as Exhibit 4.
Additionally, Waleed Hamed, as President of Sixteen Plus, executed the Promissory Note and
the First Priority Mortgage in the amount of four million five hundred thousand dollars. Copies
of the Promissory Note and First Priority Mortgage are attached as Compeosite Exhibit 5.
Further, after the First Priority Mortgage was recorded, Waleed Hamed, “per his request,” was
provided with a recorded copy of the same, via Certified Mail, by attorney Carl A. Beckstedt III.
See Letter from C. Beckstedt and Certified Mail receipt attached as Exhibit 6. The fact that this
derivative action is based on a transaction approved in writing by the Hamed son most engaged
in the running of the Hamed/Yusuf businesses only underscores the lack of any legal basis for
this derivative action.

III. MEMORANDUM OF LAW

A. Motion to Dismiss Standard

To survive a motion to dismiss for failure to state a claim upon which relief can be
granted, a complaint must demonstrate that the plaintiff’s claims are more than just
“conceivable,” but are in fact “plausible on [their] face.”” Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 555 (2007); Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at
570). In applying this plausibility standard, the Court should disregard all conclusory statements,
even when “couched as a factual allegation.” Twombly, 550 U.S. at 555 (internal quotation
marks and citation omitted). Rather, the question is whether the facts pled demonstrate that the
claims cross the threshold from “conceivable” to “plausible,” and therefore adequately state a

claim for relief.
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As the District Court of the Virgin Islands has explained:

To determine the sufficiency of a complaint . . . a court must take three steps:
First, the court must ‘take note of the elements a plaintiff must plead to state a
claim.’ . . . Second, the court should identify allegations that, ‘because they are no
more than conclusions, are not entitled to the assumption of truth.” . . . Finally,
‘where there are well-pleaded factual allegations, a court should assume their
veracity and then determine whether they plausibly give rise to an entitlement for
relief.

Watts v. Blake-Coleman, 2012 WL 1080323, at * 2 (D.V.I. 2012) (internal quotation marks and
citation omitted).

B. The Complaint is Barred by the Applicable Statute of Limitations

A CICO claim “may be commenced within five years after the conduct made unlawful
under section 605.” 14 V.I.C. § 607(h). Normally, under Virgin Islands law, the “statute of
limitations begins to run upon the occurrence of the essential facts which constitute the cause of
action.” Simmons v. Ocean, 544 F.Supp. 841, 843 (D.V.1. 1982). The Virgin Islands CICO
statute is modeled after the federal RICO statute. Gumbs v. People of the Virgin Islands, 59 V..
784, n.2 (2013); Pemberton Sales & Serv. v. Banco Popular de P.R., 877 F.Supp. 961, 970
(D.V.I. 1994). The limitations period for RICO claims begins to run once a plaintiff discovers
his injury. See Forbes v. Eagleson, 228 F.3d 471, 485 (3d Cir. 2000). Because “CICO is cast in
the mold of the federal RICO statute,” the discovery rule applies to RICO claims in determining
when plaintiffs’ CICO claims accrued. Pemberton, 877 F.Supp. 961 at 970.

Importantly, this is a CICO conspiracy claim—a claim for a plan to embezzle, not a
claim for actually embezzling—money from Sixteen Plus.’ Assuming, arguendo, Plaintiff
properly alleged a CICO conspiracy to embezzle funds by getting a “sham mortgage” on the

Property, that entire conspiracy was completed in September 15, 1997 when Sixteen Plus passed

* To that end, there are no allegations in the First Amended Complaint that Mr. Yusuf—or either
of his alleged co-conspirators, Isam Yousuf and Jamil Yousef—have received any funds as a result of the
“sham mortgage.”
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its Corporate Resolution to borrow four and a half million dollars from Manal Yousef to
purchase the Property, and executed the Promissory Note and First Priority Mortgage in favor of
Manal Yousef (all three having been executed by Waleed Hamed as President of Sixteen Plus).
At the very latest, the conspiracy was complete on February 22, 1999, some eighteen years ago,
when the First Priority Mortgage was recorded against the Property.6 7

Moreover, and dispositively, even if Plaintiff could plausibly allege that the Hameds were
not aware that Sixteen Plus’s interest in the Property was affected by the First Priority Mortgage
given to Manal Yousef—and they cannot in light of Waleed Hamed’s direct involvement in the
transaction—the Complaint plainly alleges the mid-2000s as the time when Mr. Yusuf first
refused to sell the Property unless the “sham mortgage” was paid. To wit, Plaintiff specifically
alleges that Sixteen Plus “lost [] [in 2005] . . . the benefit of such sales at the highest and best
amount because of Fathi Yusuf’s insistence the sham mortgage be paid upon the sale of the
property.” Complaint, § 43; see also id. at p. 8, Section b (“The Value of the Sixteen Plus
Property Dramatically Increases—2005). Thus, at the very latest, Plaintiff became aware of the
alleged injury to Sixteen Plus vis-a-vis the “sham mortgage,” in the mid-2000s, over ten (10)
years ago. Therefore, Plaintiff’s CICO claim is barred by the five (5) year statute of limitations.

See Forbes v. Eagleson, 228 F.3d 471, 485 (3d Cir. 2000) (explaining that the limitations period

5 As noted above, even if Plaintiff attempts to rely on receipt of a power of attorney as a predicate
criminal act in the “conspiracy,” Plaintiff alleges it was received in 2010, not within the last five (5)
years.

7 Plaintiff claims that in 2016 Mr. Yusuf filed a civil lawsuit seeking to dissolve Sixteen Plus in
an attempt to trigger payment of the “sham mortgage.” Complaint, § 60. In fact, due to the total collapse
of the relationships, business and otherwise, between the Yusufs and the Hameds, in 2016 Mr. Yusuf did
file a lawsuit to dissolve two jointly owned corporations, Sixteen Plus and Peter’s Farm Investment,
Corporation. A copy of the Complaint in that action is attached as Exhibit 7. To the extent that Plaintiff
attempts to cast this a “foreclosure” brought using a power of attorney for Manal Yusuf (Complaint,
74), Plaintiff is not being candid with the Court. See id. Moreover, the case was dismissed by stipulation
of the parties in December of 2016. A copy of the order of dismissal is attached as Exhibit 8.
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for RICO claims begins to run once a plaintiff discovers her injury). Accordingly, Plaintiff’s
CICO claim is properly dismissed on this basis.

C. Plaintiff Does Not, and Cannot, Properly Plead a CICO Conspiracy
Claim

It appears Plaintiff is attempting to allege a violation of 14 V.I.C. § 605(a) and (d) (see
Complaint, § 84) which provide, respectively:

It is unlawful for any person . . . associated with, any enterprise, as that term is

defined herein, to conduct or participate in, directly or indirectly, the affairs of the

enterprise through a pattern of criminal activity.

14 V.I.C. § 605(a).

It is unlawful for any person to conspire or attempt to violate, either directly or
through another or others, the provisions of section 605 subsections (a), (b), and

(©).
14 V.I.C. § 605(d). ®

¥ Plainly, the Complaint is not a mode! of clarity. However, Plaintiff appears to be “throwing in
the kitchen sink” and, bizarrely, is alleging that by conspiring to embezzle money from Sixteen Plus by
obtaining a “sham mortgage” on property owned by Sixteen Plus, Defendants violated also 14 V.I.C. §
605(b) and (c). See Complaint, § 83(a) and (b).

14 V.1.C. § 605(b) provides:

It is unlawful for any person, though a pattern of criminal activity, to acquire or maintain,
directly or indirectly, any interest in, or control of any enterprise or real property.

Plaintiff alleges that:

All Defendants are “person[s]” who through a pattern of criminal activity set forth in
paragraphs 55 though 79 have “acquire[d] . . . directly or indirectly an “interest in” the
Land which is “real property” within the meaning of the statute.

See Complaint, § 83(a). This is patently absurd. Mr. Yusuf, Isam Yousuf and Jamil Yousef have not
engaged in any pattern of criminal activity, but even if they had, they have not conspired to, or acquired,
any interest in the Land. According to the allegations in the Complaint, only Sixteen Plus has an interest
in the Property.

14 V.1.C. § 605(c) provides:
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As noted above, the Virgin Islands CICO statute is modeled after the federal RICO
statute. Gumbs v. People of the Virgin Islands, 59 V.1. 784, n.2 (2013); Pemberton Sales & Serv.
v. Banco Popular de P.R., 877 F.Supp. 961, 970 (D.V.1. 1994). “CICO is cast in the mold of the
federal RICO statute,” thus, Virgin Islands courts should apply RICO analysis to CICO claims.
Charleswell v. Chase Manhattan Bank, N.A., 308 F. Supp. 2d 545, 562 (D.V.I. 2004). The
corollary subsection of the federal RICO statute, 18 U.S.C. § 1962(c), is virtually identical (with
the exception of an effect on interstate commerce requirement), and a substantial body of federal
case law has evolved to bring rationality and clarity to a statute that has proved difficult to

interpret on its face.

It is unlawful for any person who has received any proceeds derived, directly or
indirectly, from a pattern of criminal activity in which he participated as a principal, to
use or invest, directly or indirectly, any part of the proceeds thereof, or any proceeds
derived from the investment or use of any of those proceeds, in the acquisition of any title
to, or any right, interest, or equity in, real property, or in the establishment or operation of
any enterprise.

Plaintiff further claims that:

All Defendants are “person[s] who have received proceeds derived directly or indirectly,
from a pattern of criminal activity in which [they] participated as . . . principal[s], to use
or invest, directly or indirectly . . . part of the proceeds thereof . . . in the acquisition of . .
. [a] right, interest, or equity in” the Land, which is real property as set forth above.

See Complaint, 9§ 83(b). Again, this boilerplate allegation is patently absurd and unsupported by the
allegations in the Complaint. Plaintiff has clearly stated that the alleged “predicate acts” for CICO are set
forth in paragraphs 55 through 79. See Complaint, p. 12, Section d. Of course, Defendants have not
engaged in a pattern of criminal activity at all, as will be discussed. However, Plaintiff does not even
allege that Defendants attempted to, or generated proceeds, as a result of a pattern of criminal activity, or
that proceeds born of such criminal activity were invested in the acquisition of an interest in the Land. In
fact, it is clear from the Complaint that Sixteen Plus is the sole owner of the Property. Accordingly, any
claim under 14 V.I.C. § 605(b) or (c), is properly dismissed for, inter alia, failure to state a claim upon
which relief can be granted.
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1. Plaintiff Fails to Properly Plead the Elements of a CICO
Conspiracy

The essential elements of both a RICO and CICO conspiracy are: (1) two or more
persons agreed to conduct or participate, directly or indirectly, in the conduct of an enterprise’s
affairs through a pattern of racketeering activity or collection of an unlawful debt (pattern of
criminal activity under CICO); (2) the defendant was a party to or a member of the agreement;
and (3) the defendant joined the agreement, knowing of its objective to conduct or participate in
the conduct of the affairs of an enterprise through a pattern of racketeering activity or collection
of unlawful debt, and intending to join with at least one other co-conspirator to achieve that
objective. United States v. Massimino, 641 Fed.Appx. 153, 160 (3d Cir. 2016) (unpublished)
(citing Salinas v. United States, 522 U.S. 52 (1997)). Thus, to properly plead a § 1962(d)
conspiracy a plaintiff is required to “set forth allegations that address the period of the
conspiracy, the object of the conspiracy, and the certain actions of the alleged conspirators taken
to achieve that purpose.” Shearin v. E.F. Hutton Group, Inc., 885 F.2d 1162, 1166 (3d Cir.
1989) (abrogated on other grounds by Beck v. Prupis, 529 U.S. 494 (2000)).

| The supporting factual allegations “must be sufficient to describe the general composition
of the conspiracy, some or all of its broad objectives, and the defendant’s general role in that
conspiracy.” Rose v. Bartle, 871 F.2d 331, 366 (3d Cir.1989) (citation and quotation marks
omitted). Moreover, “mere inferences from the complaint are inadequate to establish the
necessary factual basis.” Id Plaintiff must allege facts to show that each Defendant objectively
manifested an agreement to participate, directly or indirectly, in the affairs of a RICO enterprise
through the commission of two or more predicate acts. Smith v. Jones, Gregg, Creehan &
Gerace, LLP, 2008 WL 5129916, at *7 (W.D.Pa. Dec. 5, 2008). Bare allegations of conspiracy

described in general terms may be dismissed. /d.
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Among other things, Plaintiff has failed to meet his burden to plead facts which show that
each Defendant: 1) objectively manifested an agreement to participate, directly or indirectly, in
the affairs of a CICO enterprise; 2) through the commission of two or more predicate acts.
Rather than properly pleading the necessary facts, Plaintiff merely makes insufficient boilerplate
allegations that a CICO conspiracy existed. Accordingly, Plaintiff’s Complaint is properly
dismissed on this basis as well.

2. Plaintiff Also Fails to Properly Plead the Existence of a
Criminal Enterprise

The CICO conspiracy to embezzle money from Sixteen Plus is deficient on another basis
as well: its failure to allege the requisite criminal “enterprise” with which Defendants are
associated. An “enterprise” is defined in the CICO statute as including “any individual, sole
proprietorship, partnership, corporation, trust, or other legal entity, or any union, association, or
group of persons, associated in fact although not a legal entity, and includes illicit as well as licit
enterprises and governmental as well as other entities.” 14 V.I.C. § 605(h). Notably, Sixteen
Plus is not a “criminal enterprise” as contemplated in the statute but rather, as pled by Plaintiff,
the alleged victim of the “criminal enterprise.”

Where the criminal enterprise is not coincident in structure with an existing legal entity
and is, instead, an “association-in-fact” enterprise—as in this case—the U.S. Supreme Court has
made clear that such enterprise must have “at least three structural features: a purpose,
relationships among those associated with the enterprise, and longevity sufficient to permit these
associates to pursue the enterprise’s purpose.” Boyle v. United States, 556 U.S. 938, 946 (2009).
Moreover, the “enterprise” is not the “pattern of racketeering activity” it is an entity separate and

apart from the pattern of activity in which it engages. “The existence of an enterprise at all times
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remains a separate element which must be proved . . .” United States v. Turkette, 452 U.S. 576,
583 (1981). The Supreme Court in Boyle explained it thusly:

Under § 371, a conspiracy is an inchoate crime that may be completed in the

brief period needed for the formation of the agreement and the commission of a

single overt act in furtherance of the conspiracy. Section 1962(c) demands

much more: the creation of an “enterprise”—a group with a common purpose

and course of conduct—and the actual commission of a pattern of predicate

offenses.

Id. at 950 (emphasis added) (internal citation omitted).

Unlike a well-pled CICO conspiracy claim, the Complaint fails to provide any facts
establishing the existence of a criminal enterprise between Mr. Yusuf, Isam Yousuf and Jamil
Yousef, Rather, in a wildly generous reading, the Complaint alleges that Mr. Yusuf and Isam
Yousef agreed to create a “sham mortgage,” in 1997 (Complaint, § 23) which was signed by,
and recorded on the property owned by Sixteen Plus, by Waleed Hamed. There are not even
any specific allegations against Jamil Yousef This is far from sufficient to properly allege the
necessary “criminal enterprise” a shortcoming illustrated by cases which have found an
association of individuals sufficient to satisfy the criminal enterprise requirement. For example,
in United States v. Bergrin, 650 F.3d 257 (3d Cir. 2011), the indictment alleged an “association-
in-fact” enterprise composed of an attorney and four other defendants who, over a six-year
period, held various alleged roles in multiple criminal schemes, all of which were intended to
further the enterprise’s seven common purposes. The Third Circuit found that the indictment
withstood defendants’ motion to dismiss under Federal Rule of Criminal Procedure 12(b)(3)(B)
because it “alleged facts that satisfy the Boyle requirements: purpose, relationships among the
members, and longevity sufficient to enable the BLE to pursue its goals...” Id. at 269.

In contrast, the Complaint provides no facts sufficient to establish the criminal

enterprise’s structure, relationship amongst or roles of the members, or, most significantly, any
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purpose that required the formation of a CICO enterprise to carry out its scheme. Moreover,
even under the most liberal reading of the Complaint, Plaintiff has not alleged an enterprise
“separate and apart from the activity in which it engages” and where its “various associates
function as a continuing unit.” Turkette, 452 U.S. at 583. At best, Plaintiff has alleged “mere
sporadic or temporary criminal alliance[s]” which is not sufficient to allege a CICO enterprise.
United States v. Henley, 766 F.3d 893, 906 (8th Cir. 2014) (quoting United States v. Leisure, 844
F.2d 1347, 1363-64 (8th Cir. 1988)). The CICO statute is not intended to penalize sporadic or
temporary criminal alliances such as this one, which do not demonstrate “a sustained and
continuous effort” to accomplish the enterprise’s objectives, Henley, 766 F.3d at 906, or a
sustained time period during which “the structure and personnel of the [enterprise] was
continuous and consistent...”. Leisure, 844 F.2d at 1364.

There is, in short, nothing in the mishmash of boilerplate allegations and legal
conclusions that a “criminal enterprise” existed sufficient to withstand the application of
Twombly and Igbal.  See Crest Constr. 1I, Inc. v. Doe, 660 F.3d 346, 356 (8th Cir. 2011)
(“While the complaint is awash in phrases such as ‘ongoing scheme,” ‘pattern of racketeering,’
and ‘participation in a fraudulent scheme,” without more, such phrases are insufficient to form
the basis of a RICO claim.”). Therefore, as Plaintiff has wholly failed to plead the necessary

CICO “criminal enterprise” this failure alone also requires dismissal of Plaintiff’s CICO claim.

3 The Complaint Fails to Properly Plead a “Pattern of
Criminal Activity”

Also crucial to properly pleading a CICO conspiracy is properly pleading the statute’s
“pattern” element—i.e., that each defendant participated in the affairs of the enterprise “through
a pattern of criminal activity.” 14 V.L.C. § 605(a). A pattern is defined as “two or more occasions

of conduct” that: “(A) constitute criminal activity; (B) are related to the affairs of the enterprise;
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and (C) are not isolated.” 14 V.I.C. § 604(j). In turn, “criminal activity” is defined as engaging
in one of a litany of offenses found in the Virgin Islands Code and enumerated in the statute, as
well as federal criminal offenses constituting felonies. 14 V.L.C. § 604(e).

From the inception of the RICO statute, RICO’s “pattern of racketeering” element
(“pattern of criminal activity” under CICO) has led to varying interpretations amongst the
Circuits and increasing inconsistency in RICO jurisprudence. The U.S. Supreme Court sought to
clarify the disarray in its opinion in HJ. Inc. v. Northwestern Bell Telephone Co., 492 U.S. 229
(1989). The U.S. Supreme Court first observed that the statutory requirement that a pattern
include “at least two acts of racketeering activity,” means that “while two acts are necessary,
they may not be sufficient.” Id. at 237. A pattern is not formed by “sporadic activity,” and a
person cannot be subjected to RICO penalties simply for committing two “isolated criminal
offenses.” Id. at 239. Rather, a pattern requires acts that are (1) related; and (2) amount to or
pose a threat of continued criminal activity. Id. at 239.

In addition to the length of time during which the predicate acts occurred, courts have
factored into their analyses the complexity of the scheme, careful to ensure that the RICO statute
is not used to penalize acts that are sporadic, isolated or, as here, in furtherance of “only a single
scheme with a discrete goal.” Jackson v. BellSouth, 372 F.3d 1250, 1267 (11th Cir. 2004)
(emphasis supplied). The court in Jackson affirmed dismissal of a RICO indictment where the
alleged pattern took place over a nine-month period, holding that: “[i]n view of the narrow scope
of the alleged racketeering activity and the limited time frame in which it is said to have taken
place,” the district court correctly held that the plaintiffs did not meet the continuity requirement
necessary to sustain a RICO violation.” Id. The Second Circuit, in Spool v. World Child Int'l

Adoption Agency, 520 F.3d 178 (2d Cir. 2008), noted that “although we have not viewed two
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years as a bright-line requirement, it will be rare that conduct persisting for a shorter period of
time establishes [] continuity, particularly where...the activities alleged involved only a handful
of participants and do not involve a complex, multi-faceted conspiracy.” Id. at 184. In Efron v.
Embassy Suites (P. R.), Inc., 223 F.3d 12 (1st Cir. 2000), the First Circuit found no closed-ended
continuity in an alleged scheme occurring over a 21-month period: “Taken together, the acts as
alleged comprise a single effort, over a finite period of time, to wrest control of a particular
partnership from a limited number of its partners. This cannot be a RICO violation.” Id. at 21;
see also Tal v. Hogan, 453 F.3d 1244, 1268 (10th Cir. 2006) (“To determine continuity we
examine both the duration of the related predicate acts and the extensiveness of the RICO
enterprise’s scheme.”); W. Assocs. Ltd. P’ship v. Mkt. Square Assocs., 235 F.3d 629, 633-37
(D.C. Cir. 2001) (affirming dismissal of an eight-year-long scheme of racketeering activity
because the plaintiff alleged only “a single scheme, a single injury, and few victims”); Menasco
v. Wasserman, 886 F.2d 681, 684 (4th Cir. 1989) (finding no continuity when predicate acts with
a single goal occurred over a one-year period); Vemco, Inc. v. Camardella, 23 F.3d 129, 134 (6th
Cir. 1994) (finding seventeen-month period insufficient to show continuity); Ferri v. Berkowitz,
678 F. Supp. 2d 66 (E.D.N.Y. 2009) (“While closed-ended continuity is primarily concerned
with the time period of the activities, the court also considers factors such as the ‘number and
variety of predicate acts, the number of both participants and victims, and the presence of
separate schemes’ as relevant when determining whether closed-ended continuity exists.”); Ritter
v. Klisivitch, 2008 U.S. Dist. LEXIS 58818 (E.D.N.Y. July 30, 2008) (stating “where
plaintiff alleges nothing more than a “single scheme of narrow scope . . . including one victim

and a limited number of participants closed-ended continuity does not exist.”).
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As noted above, a pattern is defined as “two or more occasions of conduct” that: “(A)
constitute criminal activity; (B) are related to the affairs of the enterprise; and (C) are not
isolated.” 14 V.I.C. § 604(j). In the instant matter, Plaintiff has wholly failed to allege a pattern
of criminal activity. Instead, Plaintiff has merely made insufficient boilerplate recitations that
Defendants allegedly “committed multiple criminal acts including conversion, attempted
conversion, perjury, attempted perjury, wire and mail fraud, and others” in furtherance of the
conspiracy. See e.g., Complaint, § 59. Plaintiff has not alleged, other than by boilerplate
recitations, that Isam Yousuf and Jamil Yousef engaged in any criminal activity at all with
respect to obtaining the allegedly “sham” Promissory Note and First Priority Mortgage (or power
of attorney).

Perhaps, in a very generous reading of Plaintiff’s allegations, Plaintiff has alleged that
Mr. Yusuf made false statements to the Hameds in order to get Sixteen Plus to execute the “sham
mortgage.” This type of false statement is not a “criminal activity” as defined by 14 V.I.C. §
604(e), but, even if it were, it is exactly the type of “isolated activity” that does not constitute the
“pattern of criminal activity” necessary to properly support a CICO claim. Plaintiff also makes
additional allegations with respect to Mr. Yusuf—for example, in the mid 2000s Mr. Yusuf
would not agree to a sale of the Property unless the mortgage was paid, and in 2010 Mr. Yusuf
obtained a power of attorney for Manal Yousef—however, these are not crimes and, thus,
cannot be part of a pattern of criminal activity. See Complaint at 9 40 and 45, respectively.

Plaintiff has also made allegations that, in 2016, Mr. Yusuf engaged in “perjury.” See
Complaint, 9 66 and 75. However, as discussed above, the alleged conspiracy to embezzle was
complete upon getting the “sham mortgage” in 1997. Moreover, Plaintiff’s claim that Mr. Yusuf

“perjured” himself in answering discovery responses in another civil matter in 2016, and signed
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incorrect tax returns prepared by Sixteen Plus’s accountant, are at most allegations of isolated
crimes, years after the “sham mortgage” was obtained and, thus, wholly insufficient to properly
plead the pattern of criminal activity necessary under CICO. See H.J. Inc. v. Northwestern Bell
Telephone Co., 492 U.S. 229, 239 (1989) (holding that a pattern is not formed by “sporadic
activity,” and a person cannot be subjected to RICO penalties simply for committing two
“isolated criminal offenses.”). Accordingly, Plaintiff’s Complaint should also be dismissed for
failing to properly plead the necessary pattern of criminal activity by any of the three
defendants.’

D. Plaintiff Has Failed to Plead a Viable Claim for Conversion

Conversion is an intentional exercise of dominion or control over a chattel which so
seriously interferes with the right of another to control it that the actor may justly be required to
pay the other the full value of the chattel. Ross v. Hodge, Civ. Case No. 2010-89, 2013 WL
942746, at *8 (V.I. March 7, 2013) (citing Restatement (Second) of Torts § 222A(1) (1965)).
In particular, the plaintiff must establish that: (1) it had an ownership interest in the property; (2)
that it is entitled to immediate possession of the property; and (3) that the defendant unlawfully
or without authorization retained the property. Mayfair Jewelers, Inc. v. SAI Investment, LLC,
Case No. 2015-cv-12, 2016 WL 1069652, at * 2 (D.V.I. March, 17, 2016). As such, “[o]ne in
possession of a chattel as bailee or otherwise who, on demand, refuses without proper
qualification to surrender it to another entitled to its immediate possession, is subject to liability

for its conversion.” See id. (citing the Restatement (Second) of Torts § 237).

? Of course, the case law requires at least two parties participation to have a conspiracy. Thus,
since Plaintiff fails to specifically allege any criminal activity on the part of Mr. Yusuf’s alleged co-
conspirators, Plaintiff has not properly alleged a CICO conspiracy and Plaintiff’s CICO claim is properly
dismissed on this basis as well.
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As a prefatory matter, Sixteen Plus only has two assets; the money in its bank account, if
any, and the Diamond Keturah property. In the Complaint, Plaintiff does not, and cannot, allege
that Mr. Yusef: 1) has taken and retained either money from Sixteen Plus’s account to which
Sixteen Plus has the right to immediate possession; or 2) taken and retained the Property to
which Sixteen Plus has the right of immediate possession. Accordingly, Plaintiff’s claim for
conversion is properly dismissed on this basis.

Second, even if Plaintiff alleged that Mr. Yusuf has taken and retained Sixteen Plus’s real
property—which Plaintiff has not, and cannot—real property cannot be the subject of a
conversion claim. See Ross, 2013 WL 942746 at * 12 n. 20 (noting “the well-established rule
that real property is not subject to conversion.” (citing Strawberry Water Co. v. Paulsen, 207
P.3d 654, 659 (Ariz. Ct. App. 2008) (explaining that interests in real property cannot be
converted, because they are not chattels); Roemer and Featherstonhaugh P.C. v.
Featherstonhaugh, 267 699 N.Y.S.2d 603, 604 (N.Y. App. Div. 1999) (explaining that real
property cannot be converted); Pierson v. GFH Financial Services Corp., 829 S.W.2d 311, 314
(Tex. App. 1992) (same)). Accordingly, Plaintiff’s conversion claim is properly dismissed on
this basis as well.

Finally, a conversion claim is subject to a six (6) year statute of limitations. See 5 V.I.C.
§ 31(3(D) (“[A]ction for taking, detaining or injuring personal property, including an action for
the specific recovery thereof” is subject to a six (6) year statute of limitations); see also Whitaker
v. Merrill Lynch, Civ. Case No. 524/1992, 1997 WL 252747, *6 (Terr. Ct. April 21, 1997) (“An
action for conversion is subject to a six year statute of limitations.”) (citing Chase Manhattan
Bank v. Power Prod., Inc., 27 V.1. 126 (Terr.Ct.1992) and 5 V.I.C. § 31(3)(D)). An action for

conversion of property is considered complete when the property is first tortuously taken or
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retained by the defendant. Id. (citing the Restatement (Second) of Torts § 899 cmt ¢ (1979)). As
noted above, there is no allegation that Mr. Yusuf took or retained any property belonging to
Sixteen Plus. The only allegation made by Plaintiff which arguably impacts Sixteen Plus’s real
property—which Property, as discussed above, cannot be the subject of a conversion claim—is
the “sham mortgage.” The sham mortgage was obtained in 1997, with the Hameds’
participation, and recorded in 1999, with the Hameds’ knowledge. As such, Plaintiff’s claim for
conversion is properly dismissed on statute of limitations grounds as well.

E. Plaintiff Has Failed to State a Claim for Breach of Fiduciary Duty

To establish a claim for breach of fiduciary duty: (1) there must be a fiduciary
relationship; (2) the fiduciary must have breached the duty imposed by such relationship; (3) the
plaintiff must have been harmed; and (4) the fiduciary’s breach must be a proximate cause of the
plaintiff’s harm. Guardian Ins. Co. v. Khalil, 63 V. 1. 3, 18 (Super. Ct. 2012).

As the basis for Plaintiff’s claim of breach of fiduciary duty, Plaintiff alleges that Mr.
Yusuf “negotiated the note and mortgage with Manal Yousef for the purpose of protecting the
corporation’s principal asset, the Land, for the benefit of Sixteen Plus” and “later obtained a
power of attorney from Manal Yousef giving himself control of and all rights in those assets”
and the “corporation has been injured thereby.” Complaint, qf 96(b), (¢) and § 97, respectively.
Plaintiff fails both to allege a breach of duty, or a specific harm.

Plainly, the mere fact that Manal Yousef executed a power of attorney in favor of Mr.
Yusuf is not a breach of fiduciary duty. Mr. Yusuf has never used the power of attorney.
Plaintiff alleges that in 2016 Mr. Yusuf filed a civil lawsuit seeking to dissolve Sixteen Plus in an
attempt to trigger payment of the “sham mortgage.” Complaint, §J 60. In fact, due to the total

collapse of the relationships, business and otherwise, between the Yusufs and the Hameds, Mr.
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Yusuf did file a lawsuit to dissolve two jointly owned corporations, Sixteen Plus and Peter’s
Farm Investment, Corporation in 2016. See Exhibit 7. To the extent that Plaintiff attempts to
cast this a “foreclosure” brought using a power of attorney for Manal Yusuf (Complaint, § 74),
Plaintiff is not being candid with the Court. See id. Moreover, the case was dismissed by
stipulation of the parties in December of 2016. See Exhibit 8. Thus, there is no breach of
fiduciary duty and a cause of action for the same fails. Moreover, Sixteen Plus has not suffered
any harm by the mere existence of the power of attorney. Nor has Plaintiff specifically alleged
any harm, solely making the boilerplate recitation that the corporation was “injured thereby.”
Accordingly, Plaintiff’s claim for breach of fiduciary duty also fails for lack of harm to Plaintiff
proximately caused by a breach of fiduciary duty.'o

Plaintiffs breach of fiduciary duty claim also fails because it is barred by the statute of
limitations. The claimed breach of fiduciary duty, the receipt of the power of attorney, occurred
in 2010. Breach of fiduciary duty has a two year statute of limitations. See 5 V.I.C. § 31(5)
(“[Alny injury to . . . rights of another not arising from contract not herein especially
enumerated” has a two (2) year statute of limitations.); see also Guardian Ins. Co., 63 V.I. 3 at
18 (stating that a claimed breach of fiduciary duty by an insurer to its insured “sounded in tort”
and had a “two-year statute of limitations.”). Accordingly, Plaintiff’s claim for breach of
fiduciary duty is barred by the statute of limitations and properly dismissed on that ground as

well.

% Notably, it would be the existence of the mortgage foreclosed upon—to which mortgage the
Hameds consented—that would be the cause of alleged “injury” to Sixteen Plus in a foreclosure action.
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F. Plaintiff Has Failed to State a Claim for Usurpation of Corporate
Opportunity

Prohibition of a corporate fiduciary’s usurpation of a corporate opportunity precludes a
corporate fiduciary from acquiring for himself a business opportunity that his corporation is
financially able to undertake, and which, by its nature, falls into the line of the corporation’s
business and is of practical advantage to it, or is an opportunity in which the corporation has an
actual or expectant interest. Borden v. Sinskey, 530 F.2d 478, 489-90 (3d Cir. 1976) (citing
Equity Corp. v. Milton, 221 A.2d 494, 497 (Del. Supr. 1966)).

Plaintiff alleges that the acts alleged “in paragraph 96 constitutes usurping of a corporate
opportunity by Fathi Yusuf, an officer of the corporation acting in that capacity in dealing with
Manal Yusuf[]” (Complaint, §100) and the boilerplate recitation that the “corporation has been
injured thereby.” Id at §101. As set forth above, paragraph 96 alleges that Mr. Yusuf
“negotiated the note and mortgage with Manal Yousef for the purpose of protecting the
corporation’s principal asset, the Land, for the benefit of Sixteen Plus” and “later obtained a
power of attorney from Manal Yousef giving himself control of and all rights in those assets[.]”
Complaint, §f 96(b) and (c), respectively. Plainly, Plaintiff has failed to allege: 1) a business
opportunity taken by Mr. Yusuf which Sixteen Plus was financially able to undertake; 2) which
business opportunity falls into the line of Sixteen Plus’s business. Once again, Plaintiff’s
attempts to “throw in the kitchen sink” fail to result in a viable claim against Mr. Yusuf for

k]

“usurpation of corporate opportunity.” Accordingly, Plaintiff’s claim for the same is properly
dismissed on this basis.
Plaintiff’s claim for usurpation of a corporate opportunity is also barred by the statute of

limitations. Once again, a two year statute of limitations applies. See 5 V.I.C. § 31(5) (“[Alny

injury to . . . rights of another not arising from contract not herein especially enumerated” has a
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two (2) year statute of limitations.). Given that the unused power of attorney obtained in 2010 is
the alleged usurpation of corporate opportunity, this claim is barred by the statute of limitations
and properly dismissed on that basis as well.

G. Plaintiff Has Failed to State a Claim for Civil Conspiracy

A civil conspiracy is made up of an agreement or combination to perform a wrongful act,
or lawful act by unlawful means, that results in damage to the plaintiff. Isaac v. Crichlow, 63
V.I. 38, 65 (Super. Ct. 2015). Allegations of a conspiracy must provide a factual basis to support
the existence of the elements of a conspiracy: agreement and concerted action. Id. at 66.

First, Plaintiff attempts to allege a civil conspiracy to commit the tort of conversion.
Complaint, § 104. However, Plaintiff’s claim for civil conspiracy to commit the tort of
conversion is properly dismissed given that there is no liability for conversion on the bases set
forth in Section III(D), supra. See id. (“There is no liability for civil conspiracy where there is
no liability for the act or acts underlying the conspiracy.”) (citation omitted).

Second, Plaintiff attempts to “alternatively” allege that Defendants “entered into an
agreement to obtain and prosecute a power of attorney to control a mortgage.” Complaint, § 105.
Plaintiff’s second civil conspiracy claim has three fatal flaws. One, Plaintiff has failed to set
forth any allegations that Defendants conspired, i.e., agreed to and took concerned action to,
“prosecute” the power of attorney. See generally, Complaint. Two, as discussed above in
Section III(E) supra, the power of attorney has never been used and the case for corporate
dissolution brought by Mr. Yusuf was brought by him, individually. See Exhibit 7. Moreover,
that case has been dismissed by stipulation of the parties. See Exhibit 8. Third, since the power
of attorney has never been used, Plaintiff has not, and cannot, allege that it has suffered the

requisite harm as a result of the “conspiracy” to “prosecute” the power of attorney. Thus,
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Plaintiff’s claim for civil conspiracy should be dismissed on the basis of each one of these
failures.

H. Plaintiff Has Failed to Plead a Viable Claim for the Tort of Outrage

The tort of outrage is another name for a claim for intentional infliction of emotional
distress. See Diaz v. Ramsden, Case No. SX-12-CV-369, 2016 WL 5475994, at *8 n. 23 (Super.
Ct. Sept. 22, 2016) (unpublished) (analyzing Plaintiffs’ claims for the intentional infliction of
emotion distress, citing to, inter alia, Hill v. McHenry, 211 F. Supp. 2d 1267, 1284 (D. Kan.
2002) (“The tort of outrage ... “is not a favored cause of action under Kansas law.”); Thomas v.
BSE Indus. Contractors, 624 So. 2d 1041, 1044 (Ala. 1993) (“[Under Alabama law,] the tort of
outrage is a very limited cause of action that is available only in the most egregious
circumstances.”); McQuay v. Guntharp, 963 S.W.2d 583, 585 (Ark. 1998) (“[The Supreme Court
of Arkansas] gives a narrow view to the tort of outrage ....”). A cursory review of the cited cases
confirms that the tort of outrage and intentional infliction of emotional distress are the same
cause of action. See e.g., Hill v. McHenry, 211 F. Supp. 2d at 1284 (“The tort of outrage, also
called intentional infliction of emotional distress . . .”).

This matter is a derivative action brought by Plaintiff on behalf of Sixteen Plus, a
corporation. A corporation does not have emotions, thus, it cannot experience emotional
distress. Moreover, the Complaint does not contain any allegations that Plaintiff, Hisham Hamed
suffered emotional distress. Accordingly, Plaintiff’s claim for the tort of outrage is properly
dismissed as well.

L. Plaintiff Has Failed to Join Manal Yousef Who is a Both a Necessary
and Indispensable Party

Federal Rule of Civil Procedure 12(b)(7) permits the dismissal of a complaint for

“failure to join a party under Rule 19.” Fed. R. Civ. P. 12(b)(7). Federal Rule of Civil Procedure
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19 (“Rule 19”) requires the joinder of certain parties under certain enumerated circumstances.
Gen. Refractories Co. v. First State Ins. Co., 500 F.3d 306, 312 (3d Cir. 2007). In pertinent part,
Rule 19(a)(1) provides:

A person who is subject to service of process and whose joinder will not deprive
the court of subject-matter jurisdiction must be joined as a party if:

(A) in that person’s absence, the court cannot accord complete relief
among existing parties; or

(B) that person claims an interest relating to the subject of the action and is
so situated that disposing of the action in the person’s absence may:

(i) as a practical matter impair or impede the person’s ability to
protect the interest; or

(ii) leave an existing party subject to a substantial risk of incurring

double, multiple, or otherwise inconsistent obligations because of

the interest.
Fed. R. Civ. P. 19(a)(1). The party seeking joinder need only establish that one of the grounds
under Rule 19(a)(1) exists. George v. George, 2013 U.S. Dist. LEXIS 10848, *6 (D.V.1. Aug. 2,
2013). In the event that a plaintiff has not originally joined a necessary party, ordinarily the
proper remedy is to order joinder. /d. (citing Fed. R. Civ. P. 19(a)(2)). If, however, a necessary
party cannot be feasibly joined, a district court may, in its discretion, order that the case be
dismissed. Janney Montgomery Scott, Inc. v. Shepard Niles, Inc., 11 F.3d 399, 405 (3d Cir.
1993).

In the instant case, Manal Yousef is a necessary party given that she holds a four and a

half million dollar ($4,500,000.00) First Priority Mortgage on the Property the validity of which
is the crux of this action. Plaintiff alleges that the First Priority Mortgage is invalid and that

alleged invalidity is central to Plaintiff’s claims against Defendants. Therefore, the Court will

necessarily have to adjudicate the validity of the mortgage in the instant case if this case is
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permitted to go forward. Accordingly, it is clear Manal Yousef has an interest relating to the
subject of the action—her First Priority Mortgage on the Property which Plaintiff seeks to have
invalidated—and, plainly, disposing of the action in her absence may, as a practical matter,
impair or impede her ability to protect the interest. Therefore, Manal Yousef is a necessary party
and should be joined. See Hoheb v. Muriel, 753 F.2d 24, 26-7 (3d Cir. 1985) (holding
mortgagees were necessary parties as their security interest in the property could be affected by
the litigation); see also Dickson v. Murphy, 202 Fed. Appx. 578 (3d Cir. 2006) (unpublished)
(holding that co-obligees on agreements at issue were both necessary, and indispensable, parties
to the action).""

IV. CONCLUSION

In summary, Plaintiff has failed to properly plead a CICO conspiracy given that the
alleged conspiracy; 1) was complete in 1997 when the alleged “sham mortgage” was obtained
and; 2) Plaintiff knew that Sixteen Plus’s interests in the Property were impacted by the “sham
mortgage” in 2005 when Mr. Yusuf allegedly insisted that the mortgage be paid if the Property
were to be sold. Thus, even if Plaintiff’s CICO conspiracy claim was properly pled—which it is
not—Plaintiff’s claim is barred by the five (5) year statute of limitations. Additionally, Plaintiff
has failed to meet the burden to plead facts which, if true, show that Defendants objectively
manifested an agreement to participate, directly or indirectly, in the affairs of a CICO enterprise

through the commission of two or more predicate criminal acts, which facts are necessary to

'"''If joinder cannot be accomplished, the case is properly dismissed as Manal Yousef is an
indispensable party to the action. When a court determines that joinder is necessary under Rule 19(a) and
that joinder is not feasible, the court must then determine whether the non-joined party is indispensable
under Rule 19(b). See HB General Corp. v. Manchester Partners, L.P., 95 F.3d 1185, 1190 (3d
Cir.1996). The question under Rule 19(b) is whether “in equity and good conscience” the court should
proceed without the non-joined parties. Fed. R. Civ. P. 19(b). Accordingly, Mr. Yusuf respectfully
reserves his right to submit further briefing establishing Manal Yousef as an indispensable party should
the Court find her to be a necessary party and determine that she cannot be joined.
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properly plead a CICO conspiracy. Plaintiff also fails to allege the necessary criminal
enterprises—which enterprise must have an existence separate and apart from the “pattern of
criminal activity”—and further fails to allege facts which, if true, would establish the “pattern of
criminal activity” needed to properly plead a CICO conspiracy. For all these reasons, Plaintiff’s
CICO conspiracy claim fails and is properly dismissed on each of these bases.

Further, Plaintiff has failed to state causes of action for conversion, breach of fiduciary
duty, usurpation of corporate opportunity, civil conspiracy, and the tort of outrage and each and
every one is properly dismissed on that basis. Moreover, Plaintiff’s Complaint is also properly
dismissed, in its entirety, due to the failure to join Manal Yousef, the holder of the First Priority
Mortgage at issue herein, who is both a necessary and indispensable party to this action.

Finally, even upon dismissal of this case in its entirety, the Hameds and Sixteen Plus will
have their day in court with respect to the validly IFirst Priority Mortgage on the Property as the
issues regarding the validity of the loan and mortgage are currently pending before, and properly
left for resolution by Judge Willocks in Sixteen Plus Corporation v. Manal Mohammad Yousef,
Case No. SX-15-CV-65. It makes no sense to try to re-litigate those same issues in this
convoluted derivative case.

V. RELIEF REQUESTED

Fathi Yusuf respectfully requests that this Court: 1) dismiss Plaintiff, Hisham Hamed’s
First Amended Complaint in its entirety; 2) award Defendant the attorneys’ fees and costs
incurred in connection with defending this case; and 3) award Defendant such other and further

relief as the Court deems just and proper.
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Respectfully Submitted,

and FEUERZEIG, LLP

DUDLEY, TOPP
.

Dated: January 9, 2017 By:
@fé{n B. Herpel (V.1 Bar No. 1019)
Lisa Michelle Kémives (V.1. Bar No. 1171)

1000 Frederiksberg Gade - P.O. Box 756

St. Thomas, VI 00804

Telephone: (340) 774-4422

Telefax:  (340) 715-4400

E-mail: sherpel@dtflaw.com
lkomives@dtflaw.com

Attorneys for Fathi Yusuf

CERTIFICATE OF SERVICE

I hereby certify that on the 9™ day of January, 2017, I served the foregoing Defendant,

Fathi Yusuf’s Motion o Dismiss Plaintiff’s First Amended Complaint via e-mail addressed to:

Joel H. Holt, Esq.
Law Office of Joel H. Holt

2132 Company Street
Christiansted, USVI 00820
Email: holtvi@aol.com
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROTX

SIXTEEN PLUS CORPORATION, -
Civil No. SX-15-CV- £AS

)
PlainufT, ) \6 50 R
) ACTION FOR
)
)

v. DECLARATORY JUDGMENT

MANAL MOHAMMAD YOUSET, @@
éf/

Defendant.

COMPLAINT

Sixleen Plus Corporation (“Dlaintiff™), by and throngh its undersigned counsel, files this

Complaint against Defendant Manal Mohainmad Yousel (“Defendant™) and states as follows:

PRELIMINARY STATEMENT

1. Plaintiff seeks judgment declaring a mortgage to be null, void and unen(urceable

for lack of consideration.

PARTIES
2. Plaintiff is o Virgin Islands corporition in gond standing.
3. Defendant is an adult individual who, upon information and belief, is a citizen of

St. Maarten.

JURISDICTION; VENUE; STATUTORY PREDICATE FOR RELIEF

4, The Court has in personam jurisdiction over Defendant pursuant to § V.1.C. §
4903(3) because Defendant purports to have an interest (specifically, 8 security interest pursuant
10 a purported morigage) in real property Jocated within the Territory of the United States Virgin
Islands.

3. Venug of this Action is appropriate in the Division of St. Croix hecause the real

property apainst which the invalid mortgage is recorded is located on the island of St. Croix.
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6. Plaintiff seeks reliel herein pursuant to Chapter 89 of Title § of the Virgin Islands
Cade.

FACTUAL BACKGROUND

7. Plaintiff is the fee simple owner of the following described real property

(collectively, the “Propery™):

Parcel No. 8, Estate Cane Garden, consisting of approximatcly
2.6171 U.S. Acrey;

Remainder no. 46A, state ¢ ‘ane Garden, consisling of
approximately 7.6460 U.S. Acres,

Parcel No. 10, Estate Cane Garden, consisting of approximately
2.0867 U.S. Acres;

Road Plot No 11, Estate Cane Garden, consisting of
approximalcly 0.868 1.5, Acres;

Parcel No. 11, Estate Retreat, Matr, No. 378 of Company Quarter
and Peter's Minde, Matr No. 37A and 37134, Company Quarler,
and No. 54 Queen’s Quarter all consisting of approximately
42,3095 V.5. Acres;

Remainder Matr. 32B, Fstate Cane Garden of approximately
48.5175 U.S. Acrcs;

Parcel No. 9 Estate Cane Garden, consisting of approximately
11,9965 U.S. Acres;

Remainder Matr, 32A, Cstate Granard, consisting of approximutely
41.0736 U.S. Acres;

Parcel No. 40, Estate Granard, consisting of upproximately
14.9507 1J.S. Acres.

Remainder Matr. No. 31, Estate Diamond, consisting of
approximately 74.4220 1.8 Acres;

PParcel No. 4, Listate Dhamond, consisting of’ gpproximately 5.8662
U.8. Acres:

Parcel No. 1, Zstate Diamond, censisting of approximately
61.2358 U.S. Acres.
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Parcel No. 3, Estate Diamend, consisting of approximatcly 6.9368
U.S. Acres:

Parcel No. 2. Estate Diamond, consisting of approximately 6.5484
11.5. Acres;

Road Plot No. 12, Estate Cane Garden, consisting of
approximately 0.4252 U.S. Acres,

Road Plot No. 41, Estate Grapard, consisting of approximately
0.4255 U.S. Acres; and

Road Plor No. 6, Estate DDjamond, of approximately 0.8510 U.S.
Acres,

R On September 13, 1997, Plaintiff execuled a mortgage on the Property to

Defendam in the anount nf $4,300,000 (the “Morlpape™).

0. Defendant did not have any funds to advance for the Mongage.

10.  Defendant simply agreed for her name 1o be used as a “straw™ mongagee, without
ony constderation given by her in exchange for the Mortgage.

1. The Mortgage was signed well over a year before the Propeny was purchased.

12, Defendant did not advance any funds or other consideration of any kind
whatsocver to Pluintiff as consideration for the mortgage.

13.  The Mongage is unenforceable because Defendant did not give any consideration
to Plaintit€ in exchanye tor the Mortgage

COUNT FOR RELIEF

14.  Plaintiff incomporates cach and every of the foregoing allegations as though fully
set forth herein.
15, PlaintifY is a person interested under the Mortgage, which constitutes a contrict,

us contemplated in § V.ILC. § 1262
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16. PlaintifTis entitled to declaratory judgment tleclaring the Morigaye to be null,
void and unenforceable,

WHERETORE. Plaintifr respecifully requests that the Count enter judgment in favor of
Plaintift and agains( Defendang: (i) declaring the Mortgage to be null, void and unenforceablc;
(i1} granting to Plaintiff such ather and further legal and/or equitable relief as is just and proper;

ond (iii) granting to Plointiffjts attorneys' fees and costs ineurred in connection with this Action.

PLAINTIFF DEMANDS TRIAL BY JURY

Respectfully submitied,

HAMM ECKARD, LLP

Dated: February 9, 2016 Ul.j( % {

Flnel)

Mark W. Eckard (VI Bar No. 105 1
5030 Anchor Way, Suite 13
Christiansted, VI 00820-4692
Telephone: (340) 514-2690
Fucsimile: (855) 456-8784

Email: meckard@hammeckard.com

Counsel to Sixteen Plus Corporution
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Scotiabank £

THE BANK OF NOVA SCOTIA

Sunny Isle Branch

P.O. Box 773, Christiansted, St. Croix, U.S. Virgin Islands 00821-0773
Tel: (809) 778-5350 / Fax: (809) 778-5898

July 9, 1997

Mr. Mohamad Hamed, President
Plessen Enterprises, Inc.

P.O. Box 763

Christiansted, VI 00821-0763

Dear Mr. Hamed:

We are pleased to confirm that subject to acceptance by you, The Bank of Nova Scotia (the
"Bank") will make available to Plessen Enterprises, Inc. (the "Borrower"), credit facilities on the
terms and conditions set out in the attached Terms and Conditions Sheet and Schedule "A".

If the arrangements set out in this letter, and in the attached Terms and Conditions Sheet
and Schedule "A" (collectively the "Commitment Letter") are acceptable to you, please sign the
enclosed copy of this letter in the space indicated below, initial all pages and return the letter to
us by the close of business on July 11, 1997 after which date this offer will lapse.

Your acceptance hereof shall constitute your agreement to pay or cause to be paid upon
demand of the Bank, fees and expenses of the Bank in connection with the loan such as title
searches and title insurance costs, including survey expenses, fees of our appraiser, credit
reporting charges, recording fees, taxes and all such other out of pocket expenses which the Bank
may incur in connection with the loan transaction, whether or not the loan transaction described
herein is consummated.

This Commitment Letter is in addition to all previous commitments issued by the Bank to
the Borrower, \

T Miae, 7

Gloria Williams Ralph T. Chan
Senior Account Manager Vice President
Hamed v. United & Yusuf- Def's Production 295-0177
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Plessen Enterprises, Inc.
July 9, 1997

The arrangements set out above and in the attached Terms and Conditions Sheet and Schedule
"A" (collectively the "Commitment Letter") are hereby acknowledged and accepted by:

Plessen Enterprises, Inc.

By: QWJTHT‘

3 .
\b-&ui EE-\\NJJ Vice -(-{-ondm?(t

Date: _ 72—/~ %7

Guarantors: .
Falthi Yusuf

Date: el il $¢ 7

N

Waleed Hamed °
Date:_2=0/—-97

Hamed v. United & Yusuf- Def's Production

0087123

United Corporation w/
W i

Aathi Yusuf, Secretary

Date: 7/ P57

\h%
Mohamed—ﬂe{ned
wWalewed Haued

Date;___ 7~ =~ %)

295-0178



Plessen Enterprises, Inc. Page 3
July 9, 1997

CREDIT NUMBER; 1 AUTHORIZED AMOUNT: _$2,200.000,00

IYPE
Non-revolving
PURPOSE

To be used to assist in the purchase of approximately 326 acres of undeveloped land
known as the “Diamond Keturah” property.

CURRENCY

U.S. dollars

AVAILMENT

The Borrower may avail the credit by way of a direct advance evidenced by a Term
Promissory Note. '

INTEREST RATE

The Bank's U.S. Dollar Base Rate in New York, from time to time, plus 0.50% per
annum with interest payable monthly.

"Base Rate (New York)" is a variable per annum reference rate of interest (as announced
by the Bank from time to time) for United States dollar loans made by the Bank in the
United States through its New York agency.

OTHER FEES

A Commitment Fee of $15,000, which includes the Bank's legal fees (excluding title
searches, title insurance and recording fees), is payable upon acceptance of this
commitment.

DRAWDOWN
The loan is to be fully drawn down by July 25, 1997.

2.

Hamed v. United & Yusuf- Def's Production 295-0179
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REPAYMENT
The advance is repayable as follows, commencing 30 days after drawdown:
Year 1: $ 29,000 plus interest monthly
Year 2: $ 65,000 plus interest monthly
Year 3: $ 89,333 plus interest monthly
PREPAYMENT

Provided 10 business days prior written notice has been given to the Bank, prepayment is
permitted without penalty at any time in whole or in part.

Prepayments are to be applied against installments of principal in the inverse order of their
maturities.

GENERAL SECURITY

The following security, evidenced by documents in form satisfactory to the Bank and
registered or recorded as required by the Bank, is to be provided prior to any advances
or availment being made under the Credit(s):

1. First Priority Mortgage for $2,200M on the following undeveloped properties:

Plot No. 26 Estate Diamond, consisting of approximately 75 acres of
undeveloped land.

Matr. 39 & 5B Estate Diamond, consisting of approximately 75 acres of
undeveloped land.

Matr. 28 & 29 Plessen, consisting of approximately 109 acres of
undeveloped land.

2. Mortgagee Title insurance in the amount of $2,200,000 issued by a title insurance 7 ‘/ '
company approved by the Bank, insuring the Bank as the holder of a valid First Priority
mortgage lien over the properties described above, subject only to such exceptions as shall
have been first approved by the Bank and its counsel.

3. Letter of undertaking from Borrower not to pledge nor sell the "Diamond Keturah"
property while any portion of this loan remains outstanding.

Hamed v. United & Yusuf- Def's Production 295-0180
0087125



Plessen Enterprises, Inc. Page S

July 9, 1997

GUARANTEE

Guarantees given by the following (with corporate seal and resolution as applicable) in the
amounts shown:

NAME AMOUNT
Hamed, Mohamad Unlimited
Yusuf, Fathi Unlimited
Hamed, Waleed Unlimited
*United Corporation Unlimited
N Together with supporting corporate documentation and authorizing resolutions in form and

substance satisfactory to the Bank and its counsel and the legal opinion of counsel to the
corporation covering all matters related to the execution and delivery of the guaranty by
the corporation and its enforceability, said opinion to be in form and substance satisfactory
to the Bank and its counsel.

GENERAL CONDITIONS

Until all debts and liabilities under the Credit has been discharged in full, the following
conditions will apply in respect of the Credit:

1. All Banking business is to be conducted with the Bank, as long as the Bank's
services and costs are competitive.

2, Without the Bank's prior written consent.

a) No change in ownership is permitted.

b) No mergers, acquisitions are permitted.

c) Assets are not to be further encumbered, guarantees ot other contingent
liabilities are not t be entered into.

d No loans withdrawals, bonuses, advances to shareholders management or
affiliates are permitted.

e) United Corporation cannot declare or pay any dividends or authorize or
make any distribution of any shares of capital stock of the company, in
excess of 50% of the company's net profit after taxes and debt servicing (to
include servicing of Peter Farm Investment Corp.'s and Plessen
Enterprises, Inc.’s debts).

3. A default on any loan to United Corporation is a default under this loan.
4, Sale of any portion of the collateral is subject to prior written approval of the

Bank. In the event the Bank approves any such sale, the gross proceeds from such
sale shall be applied to principal reduction of loan in inverse order of maturity and
the Bank expressly reserves the right to impose additional conditions to the sale of
any portion of the collateral at its sole discretion.

Hamed v. United & Yusuf- Def's Production

0087126 295-0181



Plessen Enterprises, Inc. Page 6

July 9, 1997

GENERAL BORROWER REPORTING CONDITIONS

Until all debts and liabilities under the Credit has been discharged in full, the Borrower
will provide the Bank with the following:

1. Annual financial statements (CPA prepared) of United Corp. (Guarantor) within
120 days of fiscal year end.

3. Annual personal financial statements of the individual guarantors, duly signed.
4, Proof that all property tax payments are up to date.
EXPIRY OF OFFER
July 11, 1997
Hamed v. United & Yusuf- Def's Production 295.0182
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SCHEDULE A

RM 1
TO ALL CREDITS

Interest on loans/advances made in U.S. dollars will be calculated on a daily basis and
payable monthly on the 22nd day of each month, (unless otherwise stipulated by the
Bank). Interest shall be payable not in advance on the basis of a 360 day year for the
actual number of days elapsed both before and after demand of payment or default and/or
judgment. The rate of interest based on a 360 day year is equivalent to a rate based on a
calendar year of 365 days of 365/360 times the rate of interest that applies to the U.S.
dollar loans/advances.

Waiver

2.

Any waiver by either party or a breach of any part of this Agreement caused by the other
party will not operate as or be interpreted as a waiver of any other breach. The failure
of a party to insist on strict adherence to any term of the Agreement on one or more
occasions is not to be considered to be a waiver of any of their rights under this
Agreement or to deprive that party of the right to insist upon strict adherence to that term
or any other term in the future. No waiver shall be of any effect unless it is in writing and
authenticated by the waiving party.

Interest on Overdue Interest

3.

Interest on overdue interest shall be calculated at the same rate as interest on the
loans/advances in respect of which interest is overdue, but shall be compounded monthly
and be payable on demand, both before and after demand and judgment,

Indemnity Provisi

If the introduction of, or any change in, or in the interpretation of, or any change in its
application to the Borrower of, any law or regulation, or compliance with any guideline
from any central bank or other governmental authority (whether or not having the force
of law) has the effect of increasing the cost to the Bank of performing its obligations
hereunder or otherwise reducing its effective return hereunder or on its capital allocated
in support of the credit(s), then upon demand from time to time the Borrower shall
compensate the Bank for such cost or reduction pursuant to a certificate reasonably
prepared by the Bank.

77
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(a)

repayment with

In the event of the Borrower becoming liable for such costs, the Borrower shall
have the right to cancel without fee all or any unutilized portion of the affected
credit (other than any portion in respect of which the Borrower has requested
utilization of the credit in which case cancellation may be effected upon
indemnification of the Bank for any costs incurred by the Bank thereby), and to
prepay, without fee the outstanding principal balance thereunder other than the face
amount of any document or instrument issued or accepted by the Bank for the
account of the Borrower, such as a Letter of Credit, a Guarantee or a Bankers'
Acceptance.

Calculation and Payment of Standby Fee

S. Standby fees shall be calculated daily and payable monthly on the basis of a calendar year
for Canadian dollar credits and on the basis of a 360 day year for U.S. dollar credits from
the date of acceptance by the Borrower of this Commitment Letter.

Environment
6. The Borrower agrees:

(a) to observe and conform to all laws and requirements of any federal, territorial, or
any other governmental authority relating to the environment and the operation of
the business activities of the Borrower;

(b) to allow the Bank access at all times to the business premises of the Borrower to
monitor and inspect all property and business activities and to conduct, in the
Bank's sole discretion, environmental remedial actions at the expense of the
Borrower;

() to pay all the expenses of any environmental investigations or assessments that may
be required by the Bank from time to time;

(d) to notify the Bank from time to time of any business activity conducted by the

Borrower which involves the use or handling of hazardous materials or wastes or
which increases the environmental liability of the Borrower in any material
manner,

Hamed v. United & Yusuf- Def's Production
0087129

295-0184
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(e to notify the Bank of any proposed change in the use or occupation of the real
property of the Borrower prior to any change occurring; and

() to provide the Bank with immediate written notice of any environmental problem
and any hazardous materials or substances which have an adverse effect on the
property, equipment, or business activities of the Borrower and with any other
environmental information requested by the Bank from time to time,

If the Borrower notifies the Bank of any specified activity or change or provides the Bank
with any information pursuant to subsections (d), (e), or (f), or if the Bank receives any
environmental information from other sources, the Bank, in its sole discretion, may decide
that an adverse change in the environmental condition of the Borrower has occurred which

" decision will constitute, in the absence of manifest error, conclusive evidence of the

adverse change, Following this decision being made by the Bank, the Bank shall notify
the Borrower of the Bank's decision concerning the adverse change.

If the Bank decides or is required to incur expenses in compliance or to verify the
Borrower's compliance with applicable environmental or other.regulations, the Borrower
shall indemnify the Bank in respect of such expenses, which will constitute further
advances by the Bank to the Borrower under this Agreement.

Acceleration

9.

(a) All indebtedness and liability of the Borrower to the Bank payable on demand,
is repayable by the Borrower to the Bank at any time on demand;

(b) All indebtedness and liability of the Borrower to the Bank not payable on
demand, shall, at the option of the Bank, become immediately due and payable,
the security held by the Bank shall immediately become enforceable, and the
obligation of the Bank to make further advances or other accommodation
available under the Credits shall terminate, if any one of the following Events
of Default occurs:

(i)  the Borrower or any guarantor fails to make when due, whether on demand or
at a fixed payment date, by acceleration or otherwise, any payment of interest,
principal, fees, commissions or other amounts payable to the Bank;

Hamed v. United & Yusuf- Def's Production 295-0185
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Acceleration (Cont’d)

(i)

(iii)

(iv)

)

(vi)

(vii)

there is a breach by the Borrower of any other term or condition contained in
this Commitment Letter or in any other agreement to which the Borrower and
the Bank are parties;

any default occurs under any security listed in this Commitment Letter under
the headings "Specific Security" or "General Security" or under any other
credit, loan or security agreement to which the Borrower is a party;

any bankruptcy, re-organization, compromise, arrangement, insolvency or
liquidation proceedings or other proceedings for the relief of debtors are
instituted by or against the Borrower and, if instituted against the Borrower, are
allowed against or consented to by the Borrower or are not dismissed or stayed
within 60 days after such institution;

a receiver is appointed over any property of the Borrower or any judgement or
order or any process of any court becomes enforceable against the Borrower or
any property of the Borrower or any creditor takes possession of any property
of the Borrower;

any adverse change occurs in the financial condition of the Borrower or any
guarantor.

any adverse change occurs in the environmental condition of’
(A) the Borrower or any guarantor of the Borrower; or

(B)  any property, equipment, or business activities of the Borrower or any
guarantor of the Borrower.

Hamed v. United & Yusuf- Def's Production
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tr ' nsibijliti

10. Neither the Bank nor the Bank's attorneys are responsible for the preparation,
compilation, production or delivery of documents that are required from either the
borrower or any parties (such as a seller, a landlord, a tenant, or another lender or
lienholder) with whom the borrower is dealing, whether directly or indirectly. It is the
responsibility of the borrower to ensure that all such documents, in form and substance
satisfactory to the Bank and the Bank's attorneys, are provided to the Bank and the
Bank's attorneys not less than forty-eight (48) hours before the time scheduled for
closing. Please note that forty-eight (48) hours is the bare minimum. The borrower
is strongly encouraged to submit documents to the Bank and the Bank's attorneys for
approval sufficiently in advance as to allow adequate opportunity for amendment,
substitution or replacement by the borrower of any documents submitted that do not
prove satisfactory in form and substance to the Bank and the Bank's attorneys. Due to
the technicalities and complexities involved in concluding a transaction of this nature,
it is recommended that the borrower retain the services of a qualified attorney to assist
in fulfilling the borrower's responsibilities,

11, All costs, including legal and appraisal fees incurred by the Bank relative to security
and other documentation, shall be for the account of the Borrower and may be charged
to the Borrower's deposit account when submitted.

Hamed v. United & Yusuf- Def's Production
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Plessen Enterprises, Inc.

P.0. Box 763
Churistiansted, St. Crolx, USV1 00821
Tel: (809) 778-6240  Fax: (809) 778-1200

February 4, 1997

Mr. Ralph T. Chan

Vice President

The Bank of Nova Scotia

P.O. Box 773

Christiansted, St. Croix, USVI 00821

Dear Mr, Chan:

Please accept this letter as our serious intent to purchase the Diamond
Keturah Property in St. Croix.

PURCHASE PRICE: Your judgment amount plus costs, and interest
through the end of redemption period (April 28, 1997). In no event will my
offer exceed $4,550,000.00 US.

EARNEST DEPOSIT: $100,000.00 US upon signing of the contract
and an additional $450,000.00 US within three (3) business days after the
signing of the contract. The earnest money, is refundable only if the Bank
cannot deliver clear title to the property.

TERMS & CONDITIONS: $4,000,000.00 US additional cash upon
closing.

CLOSING DATE: As soon as possible, after expiration of the
redemption period.

Should you require any additional information, please do not hesitate
to contact me at your earliest convenience. This offer expires on February 15,
1997.

Sincerely,

Wally Hamcj

Vice President
Plessen Enterprises

Hamed v. United & Yusuf- Def's Production 295-1322
0088275
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SIXTEEN PLUS CORPORATION

UNANIMOUS CONSENT OF DIRECTORS
IN LIEU OF A MEETING

Pursuant to the provisions of Title 13, V.I.C. § 67b, the undersigned, constituting all of
the Directors of Sixteen Plus Corporation (the "Company"), do hereby unanimously consent to
the actions set forth below as though such actions had been taken at a mecting of the Board of
Directors:

1. The Directors hereby approve the terms of a Promissory Note and First Priority
Mortgage between the Company and Manal Mohamad Yousef.

2 The President or Vice President are authorized to execute any and all documents
on behalf of the Corporation that they may deem necessary or appropriate to carry out the
obligations of the Corporation, including, without limiting the generality of the foregoing, the
execution of a Note and Mortgage substantially in the form attached as exhibits hereto.

3. The Company agrees to borrow $4,500,000 from Manal Mohamad Yousef in
accordance with the terms of the aforesaid Promissory Note.

This written consent shall be filed with the minutes of the Corporation.

_
DATE: September £~ 1997.

Fathi Yusuf

A oAl “‘w\-“&ma‘b
Mohamad Hamed, By and through his
attorney-in-fact, Waleed M. Hamed

N

Waleed M. Hamed'

Hamed v. United & Yusuf- Def's Production
0088365

295-1412
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o
$4,500,000 Septeriber /2 , 1997
PROMISSORY NOTE St. Croix, U.S.V.L

FOR VALUE RECEIVED, Sixteen Plus Corporation ("Maker") promises to pay to the
order of Manal Mohamad Yousef ("Holdér") of 25 Gold Finch Road Pointe Blanche, St.
Martin, N,A.;, or such other place as Holder may designate to Maker in writing from time to
time, the principal sum of Four Million, Five Hundred Thousand Dollats ($4,500,000) togethier
with interest at 8% per annum in lawful money of the United States of America.

Such indebtedness shall be paid as follows:
Payments of interest only ($360,000 per ycar) will be made on the
anniversary of the date of this note for five years, with payment of
the full principal due five years from the date of this note

'I'his Note 1s secured by a first priority mortgage ("Mortgagc"), dated of even date, u1

SEE EXHIBIT A

. In farther consideration for this 10an; Maker agrecs to pay 10 Holder 20% of the 1
pmfit received from the sale of the propeny described in Exhibit A at the tlme of sale '

Maker shall pay to holder a late charge in the ¢vent that. any mstallmem is not received
b}' the Holder on- the date that it is due. Thc late: chnrge ahall be oomputed as follows:

Pringipal Balance then appllcable © number of days ey
Outstanding on:Note = x prime rateof . x  : betweendate .
interest plus 1/2% “installment due
365 - -and . date s
installment .
reOEiVOd.

- All payments received by Holder shall be applied as follows: first, to any unpaid late
few, costs and expenses; second, to any unpald acerued interest; and ﬁnally. the balance. if'any,
to principal. e :

: _This Note may be pxepaid in whole or in part at any time wiiliout penalty or premium_
' Pattial prepayments shall be applied as set forth herein and shall not cause a change in the due
date.or amount of the installments unless otherwise agreed by the Holder in writing. ol

« It is hereby expressly agreed that should any default be made- in the payment of principal
amd interest as stipulated above, and if such monetary default remains uncured for a period of
fifteen (15) days, or if there is any default in any of the terms and conditions of the Mortgage,
subject to the Notice provision, if any, in said instrument, then a dcfault ghall exist hereunder, G}[@(
and in such event the principal indebtedness evidenced hereby, and any other sums advanced or
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due hereunder or under the Mortgage, at the option of the Holder without notice or demand, at
once become due and payable and may be collected forthwith, and the entire unpaid principal
balance of this Note shall thereaftér bear interest at a per annum rate equal to eightéen percent
(18.0%) per annum simple interest. A default shall be cured hereunder only upon the
occurrence of the following:

- Payment of the sum and/or performance of the obligation which was the basis of the
default; and

- Payment of all sums (including late fees and subsequent installmients) and/or performance
of all obligations which have become due hereunder as of the date of cure.

In the event this Note, or any part thereof. is collecteq ‘by or though an. atmmcy-at-law,

Presentment for payine
are hemby walved by Maker.

the patt{es or. _
Maker helwnder. then all mfcre
pcrsmls, ﬁrms or cmities, all

authorized officer effecnve the date first above wntten
 MAKER:
DATED: 7//5 / 9 [ _ SIXTEEN PLUS CORPORATION

[Corporate SEAL] '

Fathi Yusuf, Secretary

'Waleéd Hamed} President

HAMDS596311
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TERRITORY OF THE VIRGIN ISLANDS )
DIVISION OF ST. CROIX ) |
On this /3" day of Sepl- , 1997, before me the undersigned officer, personally

appeared Waleed M. Hamed, known 1o me (or satisfactorily proven) and this person
acknowledged under oath, to my satistaction, that;

(2) this person is the President of Sixteen Plus Corporation, the coxporatxon named
in this Note; = ; .

®) this qmment was sign

HAMD596312
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-Parcel No. 4, Eatate Dinmond. of appxoxlmalo y 5

EXHIBIT A

Parcel No, 8, Bstate Cane Garden, of approximately 2.6171 U.S, Acres,
Remalnder No, 46A, Bstate Cane Garden, of approximately 7.6460 U.S. Acres.
Parcel No, 10, Bstate Cane Garden, of approximately 2.0867 U.S. Actes.

Road Plot-No. 11, Estato Cane Garden, of appfoximately 0.0868 U.S. Anres _,

Parcel No.” ll Estate Retreat, Matr, No. 378 of Company qurter and

Miride, Matr, No. 37A and 37BA, Company Quarter, and No. 54 Queen's Quancr
all of approximately 42,3095 1.S. Acres,

".Pa:cel 0. 40, Estae Granard ofnpproxlmatuly 14,9507 . Aores,

Rcmaindor Matr No. 31, I!statc Dinmond of ap' xlmmly 74. -mn U.S.: Acrcs,

662 U.5. Acres. _

Parcel No. 1, Eﬁtate Dmmond of appmx:ma:aly Gl 2358 U.S. Acraa
Parcel No. 3, ;Emte Diamond, of approximately 6.9353 uU.s. Acr_es.
Road Plot No. 12, Estats Cane Garden, of qpproxixmtely 0.4252 U.S. Aores.
Road Plot No, 41, Estate Granard, of approximately 0.4255 U.S. Aocres.

Road Plot No. 6, Bstate Diamond, of approximately 0.8510 U.S. Acres,




No. 768/1999
February 22, 1999 FIRST PRIORITY MORTGAGE

THIS MORTGAGE ("Mortgage") is made this /5~ day of September, 1997, between
Sixteen Plus Corporation, whose address is 4C & D Sion Farm, Christiansted, St. Croix,
00820, ("Borrower") and Manal Mohamad Yousef (“Lender") whose address. is 25 Gold Finch
Road, Pointe Blanche , St, Martin, N:A.;

WITNESSETH:

A.  Borrower is justly indebted to Lender in the principal sum of Four Million, Five
Hundred Thousand Dollars ($4,500, /000) or so much thereof as shall have been advanced and
remains unpald, which indebtedrigss:is evidenced by a Promwsory Note in such principal
amount, dated of even date herewith and hereinafter referred to as the "Note" and bears interest

at the rate or rates and under the:terms set. forth in the Note, (said Note is incorporated herein
by reference and made a part bereof);: apd,

- B.  Borrower wishes to secure the full and punctual payment of the Note and the
- indebtedness evidenced thereby, and interest thereon, and the full performance of all the
provism:m. ‘conditioss, covemwa and agreemcnts ‘erein contained or in any other document
executed in connection hcrewith and also to secure the reimbursement to the Lender for any and
' : d for, and for any and all costs and expenses
ol t of this Mongage or the indebtedness hereby

Together with

(@  all improvements now or hereafier erected thereon, and all modifications,
additions, restorations and replacements of such improvements; and all rights-of-way, uses,
servitude, licenses, tenements, hereditament, appurtenances, rights, privileges, and edsements
now or hereafter belonging or pertaining thercto, and

(b)  all the appliances, fixtures, equipment, buxldmg materials and other personal
property now or hereafter owned by the Borrower and located on the premises described above,
whettier or not incotporated in the improvements constructed thereon, and necessaty to the use
and occupancy thereof; and :

(©) all awards and other payments in respect of any taking (as described in Section
12 herein below) in respect of any of the foregoing, together with: all amounts received by the
Lender, or expended by the Lender pursuant to this Mortgage; and

" 'HAMD596314 ' ‘ L
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(d) . all of the Borrower’s rights, benefits, title and interest as lessor, in and to any
agreement to lease, leases, licenses, concession agreements and other agreements granting a right
or prmlege to use ot occupy any portion of the Property (collectively "Leases") now or
hereafter in existence and pertaining to all or any portion of the Property described above,
together with any and 4dll rents, issues, profits, revenues, income, earnest money or secutity
deposits made pursuant to such Leases from the Property or any part thereof (collectively
"Rents"), and any and all guaraptees of performance under any such Leases,

IT 1S HEREBY COVENANTED by the parties hereto that the Property is to be held and
applied subject to the further terms herein set forth; and the Borrower, for the Borrower and
Bottower's sucoessors and assigns, hereby covenants and agrees with the Lender, as foliows:

A 1o Note: The Borrowsr has issued the Note, and
: will duly and punctually.-zpay lhe pnnmpal of the interest (if any) on the Note in accordance wnth v
: will otherwise duly oomply ‘with the terms of the Note. :

ayment ot‘ all uther indebtedness wluch this Mortgage secures. Any.
remaining after payment in full of the principal of and -
debtedness which this Mongage by its terms sccurcs;

i ( ' f¢; - Upon receipt of evidence reasonably satisfactory

to tlie Barrower of the loss, th.eﬁ dcstruction or mutilation of the Note and, in the casé of nay
loss, theft or dasu'uotion, upon delivery of an indemnity agreement reasonably satisfactory to the
Bartower of, in the case of any such mutilation, upon surrénder and cancellation of such Note,
the Borrower will issue, in lieu thereof, & ngw Note, dated the date to which interest has been

~paid on the lost, stolen, destroyed or mutilated Note and otherwise of like tenor, with
‘appropriate variations

\ OR The Borrower represents and warrants that the Borrowes has
good and lawful right and authority to execute this Mortgage and to mortgage the Property,
that the Botrower is well solzed and possessed of a fee simple title to the Property. - The
Borrower, at the Borrower’s expense, will warrant and defend to the Lender and its successors
and agsigus, for the benefit of the Lender, such interest and the lien and interest of the Lender
on and in the Property against all claims and demands and will maintain and preserve such lien

as long as the Note Is outstanding.

HAM D59631 5
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3. - RECORDATION: PRESERVATION OF LIEN. The Borrower at its expense,

 will at all times cause this Mortgage and any supplements hereto, and such other instruments as
*may be required by applxcable law, to be recorded, registered and filed and to be kept recorded,

registered and filed in such manner and in such places, and will pay- all ‘such recording,

- registration, filing or other taxes, fees and charges, and will comply with- all such statutes and

regulation; a5'may be required by law in order to establish, preserve and protect the lien of this
Mortgage on all of the Property and the rights of the Lender hereunder.

e ABLE Borrower shall comply with
plic ble laws. ordmnnoes, rules, regulations, and codes applicable to the Property,

. mcl ing: the use and possession thereof and any business located thereon. Borrower has

received no notice of, and neither knows of, nor suspects any facts which might constitute any

i violations of any federal or territorial health, safety or environmental laws, codes, ordinances,
*qules or regulations with respect to the Property, includlng the use or possession thereof and any
- busmcss lecated thereon,

M,R_DQQ&M There shiall be.-no emission; spxll r Eff; :fo'r discharge

S ndmon of Borrower or upon the respocnve property rights of Borrower,
thsmnding anything to the contrary set forth herein the parties rccognize that a proposed

_ -;lénd;z-am'water use plan may adversely impact the value of the property.

-:;-7 . Subject to Section 9 mlatmg to contests, the

& asscss‘tncms for pubuc impmvenmnts or bcncﬂrs whether or not oommcnced or completed prlor
- to the date hereof), water, séwer or other rents, rates and charges, exclses, levies, license fees,
._permit fees, inspection fees and other authorization fees and other charges, in each case whether

general or special, ordinary or extraprdinary, foreseen or unforeseen, of any character (including

all interest and penaities thereon), which at any time may be assessed, levied, confirmed or
: unposed on or in respect of or be a lien upon (a) the Property or any part thcmof or any rent
_therefrom or any estate, right or interest therein, or (b) any occupancy,-use or possession of or
. activity conduicted on the Property or any part thereof. Such payments will be made before any

fine, penalty, interest or cost may be added for nonpayment, and the Borrower will firnish to
the Lender, upon request, official recelpts or othier satisfactory proof evidencing such payments.

Subject to: Section 9 relating to contests, the
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Borrowet shall not, without the Lender’s prior written approval, directly or indirectly ¢reate or
permit or suffer to be created ot to remain, and will discharge, or cause to be discharged within
thirty (30) days after issuance thereof, any copstruction lien with respect to the Property or any
part thereof, or the Lender’s interest therein.

ERM STS. The Borrower or a tenant under any lease, .at its
expense, may contest (after prmr written notice to the Lender) by appropriate legal proceedings
conducted in good faith and with due diligence, the amount or validity or application, in whole
or in part, of any mechanics® fien, construction lien, or taxes or other charges erumerated in
Section 7 or lien therefor or the application of any instrument of record referred 10 in Section
8 provided, that (a) in the case of unpaid mechanics’ liens, construction liens, or taxes or other
charges enumerated in Section 7 or liens therefor, such proceedings shall suspend the collection
thereof: from the Borrower, the Lender and the Property; (b) neither the Propetty nor any part
thereof of interest therein would be in any danger of being sold, forfeited or lost; (c) neither the
Borrower nor the Lender would be inany danger of any additional civil or any criminal inability
for fallure 1o comply therewith (except inferest, or penalties in the nature of interest, and
attorney’s fees or coutt costs roperty would not be subject to the impositio) any
additional lien as a result of su re; and (d) the Borrower shall have deposlted adequate
monies wnh rcspect thcrctu wi' the lender, - :

it the event er of forfeiture or the Lender is in dang
held cwllly or crhninally Jiable with respect thereto, or, in the event the contested
subject of litigation, the Borrower shall have deposited in a t‘und adm:mstcmd
adequate moneys thare;for (as determined by the ]’.znder) :

£nder; pr mptly wnnrecelptof the same, copies of all noticcs. céruficatés.-'
instruments’ mcetved by the Botrower which materially affect the Property.

L1, Borrower fo.Give Notice, eto, In case of any taking of all or any part of

the Property,- or-anty interest therein or right accruing thereto as the result of or in lien or in
application ‘of the exercise of the fight of condemnation or eminent domain du:ing the term
hemof tbz Bomwer shall promptly give to the Lender written notice gencrally dcscribln_g the
' xs and negotiations for such taling and the nature and extent of the takin

proceedmgs and negotiauon, a_nd the Borrower shall promptly give to the Lender coples of al

notices, pleadings, determinationsand other papers in any such proceedings. The Borrower will

in good faith and with due dﬂigenoe file and prosecute any claim or claims for any award or
payment on account of any taking of the Property, will pay all costs and expenses (including,

without limitation, attorneys’ fees and: the expense of the Lender) in connection with any such §(
taking and seeking and obtaining any award or payment on account thereof. Such costs and
expenses shall constitute indebtedness secured by this Mortgage.
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11.2 Taking. In the case of a taking of whatever natute, total or partial, of the
Property or any portion thereof, any payment or award on account of such taking shall be
collected and paid over in accordance with the provisions of Section 1.2 hereof.

12. mmmx,wm
13.
14. NO CREDIT FOR PAYMENT OF TAXES, The Bortower shall not be entitled

to any credit against the Principal of and interest, if any, on the Note, ‘or any other sums which
may become payable under the terms thereof or hereof by reason of the payment of any tax on {
tlie Property or any part thereof. ;

15. i ‘ Ifone or mOre
of the folIow:ng events (herem tefened to as "Evcnts of Dcfault") shall occur '

et (@) - if the Borrower shall fail to pay any princlpal of or interest, if any, on the

Notc when the same becomes due and payable (whether at maturity or on a date fixed for any

- intetest payment, any installment payment, any prepayment or mhcrwlse) and such default is not
cuned within fifteen (15) days after the paymunt due date; or _ g

et (b) if the Borrower shall fail to perform or comply with any of the oth:f*" terms"
this Mortgage and such default is not cured within thlrty (30) days aﬁer the et‘fecuve date
ten notice from --mnder_._m Borrower; 0_1‘ i i

o ©
' j‘ shnll admit in wriung its inability to pay its dcbts as they become due, or shall file a petition
*banlcmptcy, or shall be adjudicated a bankrupt or insolvent, or shall file a petition seeking any
‘arrangement, composition, readjustment or alnﬂlar relief under any present or future statute, law
or regulation, or shall file an answer admitting or not contesting the material allegations of a
petition filed against it in any such proceeding, or shall seek or conﬁent 10 or acquiesce in the
appomtmem of any trustec or receiver; or j

: (d) if, within sixty (60) days after the commencement of any prooeedlng
against the Borrower with seeks any arrangement, composition or similar relief under any
present or future statute, law or regulation, such proceeding shall not have been dismissed, or
if, within sixty (60) days after the appointment of any trustee or receiver of the Borrower,
without the consent or acquiescence of the Borrower, such appoinnnent shall not have been
vacated; or

(e)  if the Borrower assigns or sells, or further encumbers, its interest in all

or any part of the Property or if the Beneficial Ownership of Borrower shall change in violation
of paragraphs 30, 31 and/or 32;

- HAMDS596318
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Then and in any such event (regardless of the pendency of any proceeding which has or
might have the effect of preventing the Borrower from complying with the terms of the
Mortgage), the Lender may at any time, without notice to declare the entire unpaid principal
balance and all other indebtedness evidenced by the Note and/or secured by this Mortgage to be
immediately due and payable, without presentment, demand, protest or notice, all of which are
herehy waived. :

REMEDIES OF THE HOLDER OF THE NOTE

16.1 Legal Proceedings. If an Event of Default shall have occurred, the Lender
may proceed to foreclose this Mortgage and to protect and enforce its rights by any action at
law, suit in equity or other appropriate proceeding, whether for the specific performance of
agreement contained herein, or for an injunction against the violation of any of the terms hereof,
or in aid of the exercise of any power granted hereby or by law.

s 16.2 st of Enforcement, The Borrowarshall pay -on demand all costs and
 expenses (including, without limitation, attorncys’ fees and expenses) incurred by or on behalf
of the Lender in enforcing this Motigage, the Note, or any of the other documents executed in

connection herewith, or occasioned by any default hereunder or thereunder. Such costs and

“expenses shall constitute indebtedness secured by this Mortgage.

_ 16.3 No Waiver, Neither failure or ahy delay on the part of the Lender to
exetcise any right, remedy, power or privilege provided or herein or by statute or at law or in
equity or otherwise shall operate as a waiver thercof, nor
any such right, remedy, power or privilege preclud <
exercise of any other right, remedy, power or priv

18. FORECLOSURE. If an Event of Default shall have occurred, the Lender may
at any time proceed at law or in equity or otherwise to foreclose the lien of this Mortgage as
‘ageinst all or any part of the Property. Borrower hereby expressly waives all rights to require
Lendet to first resort to the sale of any portion of the Property before foreclosing upon and/or
selling any other portion(s) of the Property which is subject to this Mortgage and Borrower

hereby agrees that Lender, at Lender’s sole discretion, may elect to sell any one or more portion
of the property in one or motﬁc.Ma_mhal's sales, SR

19. APPOINTMENT OF RECEIVER, If an Event of Default shall have occutred,
the Lender shall be entitled, as a matter of right without regard to the adequacy or inadequacy
of the Lender's security, to the appointment of a receiver for all or any part of the Property,
whether such receivership is incidental to ta proposed sale of the Property or otherwise, and the
Borrower hereby consents to the appointment of such a receiver and shall not oppose any such
appointment.
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20, - RO AN 3 The
Tender may be a purchaser of the Pmperty or of any part thereof or of any mterest therein at
any foreclosure sale thercof and may apply upon the purchase price the indebtedness secured
hereby owing to the Lender, The Lender shall, upon any such purchase, acquire good title to
the propcrties 0 pumhased free of the lien of this Mortgage and free of all liens and

CEIF g T DISCHAR O F R, Upon any sale
of the Propcrty or any part thereof or any interest therein pursuant to fomclosure the receipt
of the officer making the sale under judicial proceedings shall be sufficient discharge to the
purchaser for the purchase money, and such purchaser shall not be obliged to see to the
application | thereof.

22, “ATION OF PROCEEDS OF SALE The proceeds of any sale of the
Property or nrﬁ' part thereof or any interest therein pursuant to foreclosure or otherwise
hereunder, togcther with any other monies at any tlmc held by the Lender pursuant to tlus
'Mqrtgage, shall be- applied to pay: :

FIRST ~ All costs nnd.,_oxpcnscs of the- sale of the Propetty or'aw:"pm
; thereof or any ir

nterest in connection {herewith, or all costs and expenses of entering upon, taking
- possession of, remoyal from, holding, opr.mting and managing the Property or any part thereof,
as the case may be, reasonable attorneys’ fees, and. any taxes, assessments or other charges,,
 prior to the lie of this Mortgage. which the Le:nder may consider it necessary or desirable to
.Lj;:paYv gt Tk : o £ :

SECOND:  All amounts 0 primi al and interest af the tims due and payahle |

on the Note_ (whether at maturity or on a date fixed for any installment payment or any
by declaration and acceleration or otherwise), and in case such monies shall be
in full the amount so due an unpaid upon the Note, then, Afirst, to the payment
interest at the time due and payable on the Note, without preference ot priority
of any installme; interest over any other installment of interest, and, second, to the payment
of all amounts of principal a the time due and payable on the Note, without preference or

priority of any amount of principal over any other amount of principal;

THIRD: Any other indebtedness secured by thxs ‘Mortgage and at the time
due and payable (whcther by acceleration or othcrwise),

FOURTH Any indebtedness secured by any lien on the Propetty whmh is
subordinate to the lien of this Mortgage; and-

FIFTH Any balanze to the Borrower. : | Q@(
23. REMEDIES CUMULATIVE, Bach right, power and remedy of the Lender
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provided for in this Mortgage or now or hereafier existing at law or in equity or by statute or
otherwise shall be cuniulative and concurrent and shall be in addition to every other right, power
or remedy provided for in this Mortgage or now or hereafter existing at law or in equity or by
statute or otherwise, and the exercise of any one or more of such rights, shall not preclude the
simultaneous or later exercise of any or all such other rights, powers or remedies.

24. W, - BTC, No failure by the Lender or the holder of the Note to insist
upon the strict performance of any term hereof or to exercise any right, power or remedy
consequent upon a breach thereof, shall constitute a waiver of any such teri of any such breach.
No waiver of any breach stiall affect or alter this Mortgage, which shall continue in full force
and effect with respect to any other then existing or subsequent breach.

25, FURTHER ASSURANCES, The Borower at its expense will execute,

cknowledge and deliver all such instruments and take all such actions as:the Lender from time

to time may reasonably request for the better assurance to the Lender of the Property and rights
~ now or hereafter subjected to the lien hereof or a_ssigned hereunder o inténded so to be

DEM ATION ] B WER, The Bo
ve hamess fhe Lender from and against all liabllides,
- nAges, canses -of action, costs and expenses (including,
 attorneys’ fees and expenses) imposed upon or incurred by or asserted a;
~ reason of (a) its Mortgage interest in the Property, or receipt of any
refrom; (b) any accident, injury to or death of persons or loss of age to prope
 oceurring on or about the Propetty; (¢) any use, nov-use or condition of the Property; (d) any
~ failure on the part of the Borrower to perform or comply with any of the terms of this Morigage
or the terms of any other documents executed in connection herewith; or (¢) performance of any
labor or services or the furnishing of any materials or othier property in respect of the property
' or any part thereof for construction or maintenance ot otherwise. Provided, however, that the
foregoing indemnification provision shall not be applicable to any" occurrence arising after the
Lender retakes possession of the Property in connection with & default by the Borrower, Any
“amounts payable to the Lender under this Section which are not paid within' ten (10) days after
written demand therefor by the Lender shall bear interest at the rate set forth in the Note from

the day of such demand and shall be secured by this Mortgage. 1In caso any action, suit or

‘proceeding is brought against the Lender by reason of any such occurrence, the Borrower, upon
the Lender's request, will at the Botrower's expense resist and defend such action, suit or

~ procesding or cause the same to be resisted and defended by counsel designated by the Borrower

_and approved by the Lender. Such obligations of the Borrower under this Section as shall have

~‘acerued at he time of any termination or satisfaction of this Mortgage shall survive any such
termination or satisfaction. '

BORROWER’S
any act required
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to be made or petformed hereunder, the Lender, after such notice tot he Borrower as may be
reasonable under the clrcumstance, and without waiving or releasing any obligation or default,
may (but shall be under no obligation or default, may (but shall be under no obligation to) at any
time hereafter make such payment or perform such acct for the account and at the expense of
the Borrower, and may enter upon the Property or any part thereof for such purpose and take
all such action thereon as, in the opinion of the Lender, may be necessary or appropriate
therefor, All sums so pald by the Lender and all costs and expeuses (including, without
limitation, attorney’s fees and expenses) so incurred, together with interest thereon a the rate set
forth in the Note, from the date of payment or incurring, shall constitute indebtedness secured
by this Mortgage and shall be paid:by the Borrower to the Lender on demand,

28, Wﬂw All rights, power and
remedies provided herein may be executed only to the extend that the exercise thereof dogs not
violate any applicable law, and are intended to be limited to the extend necessary so that they
will not render this Mortgage invalid, unenforceable or not entitied to be recorded, registered
or filed under any applicable law. If any term of this Mortgage shall be held to be invalid,
illegal or unenforceable, the: valldity of other terms of the Mortgage shall in no way bc affcctod
ttmrcby : :

29, m An noticos mﬂ other communications hereundcr shall ba in wntlng
and shall. be deemad to have been given when hand delivered or mailed by fitst class certified
mail, postage prepaid, return reccipt requested, to the ‘address given at the beginning of this-
Mortgage or at such other address as a party may have fumishedfto the other partyi by written
notice. .

. ! Mor(gagc shall be bindlng upon the
Borrower and the Borrower g suecessors s and asslgus. and all persons claiming under or through
the Borrower or any such successor or assign, and shall inure to the benefit of and be
enforceable by the Leider and the successors and assigns thereof; provided, however that the
Botrower hereby agrees that the: Bomower will not sell, assign or convey the Borrower's interest
in the Property until all amounts of pri and interest at the time due and payable under the
Note have been pald in full, without the prior written consent and approval of the Lender, which
consent may be withheld for any reason or no reason at all. If legal or equitable title to the
Property or any patt thereof shall hereafter change by any means or if the Property or any part
thereof shall be further encumbered without Lender's consent, then the indebtedness secured
hereby shall become immediately due and payable upon demand of Lender and same shall
constitute an Event of Default,

30.2. ASSIGNMENT BY LENDER, The Note and this Mortgage may at any
time be assigned, in whole or in part, by the Lender and the benefits, advantages, rights and
obligations of the Lender hereunder shall inure to the successors and assigns of the Lender,
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31, . If all or any part of the
Property or an interest therein is sold or transfemd by the Borrowcr without the Lendes’s ptior
written consent (which consent may be withheld for any reason or no reasou at ali), the Lender

“may, at the Lender's option, declars all the sums secured by this Mortgage to be immediately
 due and payable and same shall constitute an Bvent of Default,

: 32. ; NERSHIP. In the event beneficial ownership of the Property
~shall change by any means without the Le*uder s consent (which consent may be withheld for
“any reason or no reason at all, then the indebtedness secured hereby shall become immediately
~“due and payable upon demand of the Lender and same shall constitute an Event of Default. For
.the purposes of this provision, if the Borrower is a corporation, any sale or other change ia the
“controlling or controlling beneficial interest of the corporate stock of Borrower to persons not
shareholders of the:: 'fWer as of the date hercof shall be considered a change of ownership
requiring thie Lender's co

of the Property including those now due, past due
¢ of the Leases, regardless of to whom the Rents
t__;_thorizcs Lcndcr or Lender’s ngcnts to collect :_'-_

- the Rents and hereby directs each tenaht
. agents; however, prior to written notice given by Len :
~ ofany covenant or ngn:emcnt of Borrower in ﬂlis-Mortgagc a.nd the cxplrauo:n of any peﬂod of :_

: '?f'sccumd by this Mortgaga wllh the balance, so long a8 no such breach has nccurred to the
account of Borrower, it being intended by Borrower and Lender that this assignment of Rents

- constitutes an absolute assignment and not an assignment for additional security only. Upon
- delivery of written notice by Lender to Borrower of the default by Borrower of any covenant

or agreement of Borrower in this Mortgage and the expiration of any perlod of time therefor and
without the necessity of Lender entering upon the taking and maintaining full control of the
‘Property in person, by agent or by a coutt-appointed receiver, Lender shall be immadiately
entitled to possession of all Rents of the Property as specified in this paragraph as the same

become due and payable, Including, but not limited to Rents then due and unpaid, and all such
Rents shall immerhm__ be hisld by Borrower as trustee for the benefit of Lender only; however,

-by Ls
that Lender exercises its rights to such Rents. Borrower agtees that commencing upon delivery
of such written notice of Botrower's breach by Lender to Borrower, each tenant of the Property
“ghall make such Rents payable to and pay such Rents to Lender or Lender’s agents on Lender's
written demand to each tenant therefor, delivered to each tenant personally, by mail or by
delivering such demand to each rental unit, without any liability on the part of the tenant to
inquire further as to the existence of a default by Borrower.

33.1 Bomower hereby covenants that Borrower has not executed any prior

HAMDS596323



Fint Priorky Mortgage
Sixtéen Flus Corporation
Pago 11

asslgnment of the Rents, that Borrower has not performed and will not perform any acts and has
not executed, and will not execute, any instrument which would prevent Lender from exercising

its rights under this paragraph, and that at the time of execution of this Mortgage thee bas been
no anticipation or prepayment of any of the Rents of the Property for more than one (1) month

~ pror to. the due dates of such Rents. Borrower covepants that Borrower will not hereafter
collect or accept payments of any Rents of the Property more than one (1) month prior to the
due dates of such Rents. Borrower further covenants that Borrower will execute and deliver to

- Lender such further assignments of Rents of the Property as Lender may from time to time

l‘equ_“t.

&4 . 33.2 Upon Borrower's default of any covenant or agreement of Borrower in
this Mortgage, and upon the notice and expiration of . riod to cure, if any, Lender miay in
person, by agent or by a court-appointed receiver, regardless of the adequacy of Lender’s

- seourity, enter upon and take and maintain full control of tix -Property in order to perform all
© ncts necessary and appropriate for the operation and maintenance thereof including, but not
it llmited to. the cxccunon, canwllatmn or modification of leases and subleases, the collection of

_____ perty, of repairs to the Property and the execution or termination

pmvidlhg for the management or maintenance of the Prapetty, all on such tevis as
_____ to protect the security of this Mortgage. In the event Lender elects to seck the
*a receiver for the Property upon Borrower’s breach of the covenant or agreement
of BormWer in this Mortgage, Borrower hereby expressly consents to the appojntment of such
receiver. 'Londer or the receiver shall be cnt:tlad-_ ive a rcasonable' ce for so managlng

; © 33,3, All Rents collected by Lcndcr pursuant to this Secﬂcm 33 shall bc applied 4
provided in Section 22 hereof. Lender or the receiver shall have access to the books and
tecords used in the operation and maintenance of the Property and shall not be liable to
j_*Bo:rower. anyone claiming wunder or through Borrower or anyone baving an interest in the

* Property by reason of anything done or left undone by Lender under this patagraph.

iz 2 33.4. If the Rents of the Property are not sufﬁcient to meet the costs, if any, of
taking contro] of and managing the Property and- oolleotlng the: Rents, any funds expended by
- Lei r such purposes shall become indebtedn “Borrower to Lender st¢ured by this
3 _j__Mong ge,  Unless Lender and Borrower agree in wrlung to other tetms of payment, such
- amounts shall be payable upon notice from Lender to Borrower requcstmg payment thereof and
“ghall bear interest from the date of disbursement at the rats stated in the Note unless payment

of interest at such rate would be contrary to applicable law, in which event such amounts shall
bear interest at the highest rats which may be collected from Borower under applicable law.

33.5. Any entering upon and taking and maintaining of Control of the Property

" by Lender or the receiver and any application of Reénts as provided heréin shall not cure or
waive any default hereunder of invalidate any other right or remedy of Lender under applicable
law ot as provided herein, ‘This assignment of Rents of the Property shall terminate at such time
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as this Mortgage ceases to secure indebtedness held by Lender.

34, MISCELLANEQUS, This Mortgage may be changed, waived, discharged, or
terminated only by an instrament in writing signed by the party against which enforcement of
the change, waiver, discharge or termination is sought. The headings in this Mortgage are for
convenience of reference only and shall not limit or otherwise affect the meaning hereof. This
Mortgage shall be governed by and construed in accordance with the laws of the United States
Virgin Islands.

35, INTEREST AND ADVANCES T¢ | LLATERAY
Mortgage secures and shall secure the Obligations, Without limiting the foregoing, this
Mortgage secures any and all interest on the indebtedness, costs of collection, and any advances
made by the Lender réasoniably nécessary for protection of the collateral or otherwise authorized
hereby. S ot e '

BSS WHERBOF,; fhé Borrower has caused this Mortgage to be duly executed

Waleed Hameg; President
Sixteen Plus Corporation

Edthi Yusuf, Se_cmtai'y

HAMD596325
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EDGE Q)
TERRITORY OF THE VIRGIN ISLANDS )
)ss:
DISTRICT OF ST. CROIX )

On this [{*h'ay of September, 1997, before me the undetsigned officer, personally
appeared Fathi Yusuf, known to me (or satisfactorily proven) and this person acknowledged

under oath, to my satisfaction, that:

(@)  this person is the Secretary of Sixteen Plus Corporation, the corporation named
in this Contract;

() this person is the attesting witness to the signing of this document by the: proper

corporate officer who is Waleed Hamad, the President of the corporatlon-

_ © this document. ':""as-s:gned and delivered by the corporatlon as. its voluntary act
o duly authorized by a proper msolution of its Board of Directors; , v ;

: (@ this pers kno __s the proper seal of the corporation ‘which was affixed to thi £
“docoment; sod ] o

©® thji:.sf;iiérson signed this proof to attest to the truth of tﬁéisefszéf ;;

SIGNED AND _' ,,GBN to bot‘ore me on

RPN ST Ae I ORIV « < Bl (he 0 [, (e
B A "tt“"'“.“' I CoAON: s
pave ) 5f Wa
1 .-U

= mﬂEnta | infon e

:m ; _ T

m l' g-‘\ I. 4

/{“‘«\I i) Witisy, o,

- ‘\d‘ ’,Rr‘ W “.‘

ey "ﬂmm ut“
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EXHIBIT A

Parcel No. 8, Bstate Cane Garden, of spproximately 2.6171 U.S. Actes.
Rematader No, 46A, Estate Cane Garden, of approximately 7.6460 U.S. Anrc#.
Parcel No. 10, Estate Cave Garden, of approximately 2.0867 U.S. Acres.

Road Plot No. 11, Esmc Cane Garden. of approximately 0.0868 U.S. Ac’r’cS; -

Minde, Mau' Na 37A and 37BA Comp:my Quamr. dnd No. 54 Queen’s: Qu »nbr
all of approximately 42. 3095 U §. Acres. :

Remainder Matr, 32B, Estate: Cam Gardcn of: approxlmatoly 48.5175 U, S. Acres J

Parcel No 9 Estate Cane Gu‘den, of approxlm ly- 965 U S Aores,

Remainder Matr, 39.A Emu: Gmnard. of Approxlmm#ly 41 0736 A, S Acres‘ o

Parce! No, 40, Batate Granard of spproximately 1«9] u.s. Acres,

Romalnder Matr. Nc. 31 Bsmo Diamond. of appro

Pamol No. 4, Estate n n, of approximutely 5, 8662 U.S. Acres. .

Parcel No, 1, Estats Dhm_qu, ot‘,approxlmanely 61,2358 U.S. Acres.

Pascel No. 3, Estate Diamond, of approximately 6.9368 U.S. Actes.

Parcel No. 2, Bstate Diamond, of approximately 6.5484 U.S. Acces.

Road Plot No, 12, Bstate Cane Garden, of approximately 0.4252 U.S. Acres.
Road Plot No. 41, Estate Granard, of approximately 0.4235 U.S. Acres, -

Road Plot No. 6, Estate Diamond, of approximately 0.8510 U.S. Acres.

tely 74 '4220-:U's Actehi
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BRYANT, BARNES & SIMPSON, P.C.

ATTORNEYS AT Law

BRTAINH. BRVANY ’ 47 KING STREET, 2ND FLOOR

DARYL C. BARNES Pos&Y OPFICE BOX 4589

ANDREW C, SIMPSON ! CHRISTIANSTED, ST, CROIX
_ U.S. VIRGIN (SLANDS 00B22-4589

C. BETH Moss

BETHANEY V:lZANA ¢ .3 TIL 340-773-278%

CARL A, BECKsYEDT (II } 380-773-5427

E-Ma vllegal@vnaccess .

August 27, 1999

‘VIA CERTIFIED MAIL

‘Waleed Hamed, President
Sixteen:Plus Corporation

o/o PlazaBxtra

'United Shopping Plaza
‘St. Croix, VI .00820.

RE: Diamond Keturah Property
Dear Waleed: ry O
. Per your request, enclosed please find the.original First Priority Mortgage filed on the
Diamond Keturah Property. You will see that it-was recorded on February 22,1999 as Document
'No 768\1999 at pc 679, page 33. Ireturn the original 6 you to keep in a'safe and' fireproof place
1f_ you have any questioiis, please don’t hesitate to contact me. Thank you.

X

'Very truly yours,

Carl A Beckstedt 11
CAB/alg.

¢e: - Atdrew C. Simpson, Esq:

Ee\UndMDnumd Keturah\waleed-1tr8.27:99, wpd
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DUDLEY, TOPPER

AND FEUERZEIG, LLP

1000 Frederiksborg Gade
PO. Box 756

(340) 774-4422

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. THOMAS AND ST. JOHN

FATHI YUSUF, )
)
Plaintiff, ; CASE NO. ST-15-CV-. 344
Ve ) ACTION FOR DISSOLUTIQN
; ) AND OTHER RELIEF 5"‘"
PETER'S FARM INVESTMENT ) 5
CORPORATION, SIXTEEN PLUS )
CORPORATION, MOHAMMAD A. ) L
HAMED, WALEED M. HAMED, ) i
WAHEED M. HAMED, MUFEED M. ) n
HAMED, and HISHAM M. HAMED, )
| )
Defendants. )
)
! COMPLAINT FOR DISSOLUTION AND OTHER RELIEF
PARTIES AND JURISDICTION
1. Plaintiff Fathi Yusuf is a resident of the Virgin Islands.
2. Defendant Peter's Farm Investment Corporation (“Peter's Farm”) is a U.S.
Virgin Islands corporation.
3. Defendant Sixteen Plus Corporation (“Sixteen Plus”) is a U.S. Virgin
Islands corporation and.
| 4, Defendant Mohammad A. Hamed (“Mohammad Hamed") is a resident of

the U.S. Virgin Islands.

5i Defendant Waleed M. Hamed (“Waleed Hamed") is a resident of the U.S.

3t. Thomas, U.S. ViI, 00804-0756 ;Vlrgm Islands.
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AND FEUERZEIG, LLP
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R.O. Box 766

St Thomas, U.5. Vi1, 00804-0756

(340) 774-4422

Fathi Yusuf (v. Peter's Farm Investment Corporation, ef al.)
Complaint for Dissolution and Other Relief
Page 2

6. Defendant Waheed M. Hamed (“Waheed Hamed") is a resident of the
U.S. Virgin Islands.

y 4 Defendant Mufeed M. Hamed (“Mufeed Hamed") is a resident of the U.S.
Virgin Islands.

8. Defendant Hisham M. Hamed (“Hisham Hamed") is a resident of the U.S.

|| Virgin Islands.

10.  This Court has subject matter jurisdiction pursuant to V.I. Code Ann. tit. 4,

§ 76(a).

; 11.  Venue is proper in this district under V.I. Code Ann. tit. 4, § 78 because,
inter alia, Defendant Peter's Farm and Sixteen Plus own real property in St. Thomas,
and Defendant Waheed Hamed resides in St. Thomas.

“ COMMON ALLEGATIONS

12.  Defendant Peter's Farm was incorporated as a Virgin Islands corporation

on or about March 6, 1895.

13. Defendant Sixteen Plus was incorporated as a Virgin Islands corporation
on or about February 10, 1997.

14.  The incorporators of Peter's Farm were Fathi Yusuf, Mohammad Hamed,

lland Yusef |. Jaber (“Jaber”). Jaber, Fathi Yusuf and Mohammad Hamed were named

{las directors of the corporation at the organizational meeting of the incorporators of

Peter's Farm held on or about March 4, 1995. Mohammad Hamed was named

President, Jaber was named Vice President, and Fathi Yusuf was named Secretary and

|| Treasurer of Peter's Farm in that same organizational meeting. These three individuals
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were named directors of Peter's Farm in that same organizational meeting. Upon
information and belief there have been no subsequent meetings of the shareholders to
elect directors of Peter's Farm.

16.  The original shareholders of Peter's Farm were Jaber (33 and 1/3%), Fathi
Yusuf (33 and 1/3%) and Mohammad Hamed (33 and 1/3%). On or about October 30,
2002, Jaber transferred one half of his shares to Fathi Yusuf and one half to
Mohammad Hamed, with the result that Mohammad Hamed and Fathi Yusuf each
became 50% shareholders of Peter's Farm and remain to this day 50% shareholders of
the corporation.

16.  The incorporators of Sixteen Plus were Maher F. Yusuf, Waheed Hamed,

lland Waleed Hamed. Upon information and belief, Fathi Yusuf, Mohammad Hamed,

: and Waleed Hamed are directors of Sixteen Plus.

17.  The shareholders of Sixteen Plus and the percentage of shares owned by
each are as follows: Fathi Yusuf (11.0%); Fawzia Yusuf (11.0%); Zayed Yusuf (7%);
Yusuf Yusuf (7%); Maher Yusuf (7%); Nejeh Yusuf (7%); Mohammad Hamed (10%);
Waleed Hamed (10%); Mufeed Hamed (10%); Waheed Hamed (10%); and Hisham

Hamed (10%). Mohammad Hamed has served as President, Waleed Hamed as Vice

|| President, and Fathi Yusuf as Secretary and Treasurer of Sixteen Plus.

18.  Zayed, Maher, Nejeh, and Yusuf are the sons of Fathi Yusuf and his wife,
Fawzia. Waleed, Waheed, Mufeed and Hisham Hamed are Mohammad Hamed's sons.

19.  Upon information and belief, there have been no annual meetings of

| shareholders to elect directors of Sixteen Plus.
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20. The assets of Peter's Farm consist almost entirely of unimproved land in
St. Croix and St, Thomas. Likewise, the assets of Sixteen Plus consist almost entirely
of unimproved land in St. Croix and St. Thomas.

21. The Hamed and Yusuf families are and have been in a state of
irreconcilable conflict and dissension regarding the operation of businesses jointly
owned by the families (or members of the families). Fathi Yusuf and Mohammed
Hamed were, until very recently, partners for many years in a partnership that owned

and operated three supermarkets in St. Croix and St. Thomas. Because of the deep

[|lacrimony and distrust between the partners, the partnership is being wound up and it no
longer operates any of the three supermarkets. The acrimony between the two families |
has become intensified in the partnership litigation such that members of the two
| families do not speak to one another, and a physical alteration between the Hameds

and Yusufs occurred earlier this year in St. Croix.

22. The chronic strife, deep mutual distrust, and dissension between the

Hamed and Yusuf families make it impossible for them to jointly manage and operate

||any business that they jointly own.

COUNT |

ORDER COMPELLING SHAREHOLDERS MEETING TO
ELECT DIRECTORS OF PETER’S FARM AND SIXTEEN PLUS

23.  Plaintiff incorporates the allegations of paragraphs 1 through 22 above.

24, V.l. Code Ann. tit. 13, §193 (“section 193") provides that where there has

been any failure to conduct an election of directors, the court “may summarily order an

|| election to be held upon the petition of any stockholder . . .."
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25. The legislative history for this section states that it was based on, inter

alia, a provision of the Delaware corporate code, and *‘was designed to fix the

consequences of failure to hold election of directors. . .."

26. Upon information and belief, there have been no annual meetings of the

|ishareholders to elect directors of Peter's Farm. Upon information and belief, there have

been no annual meetings of the shareholders to elect directors of Sixteen Plus.
27. Under section 193, Plaintiff is entitled to a summary order directing the

holding of a meeting of Peter's Farm and Sixteen Plus shareholders at which an

|| election of directors for each corporation will be held.

COUNT Il
DISSOLUTION OF PETER’S FARM AND SIXTEEN PLUS

28.  Plaintiff incorporates the allegations of paragraphs 1 through 27, above.

29. There is a state of shareholder dissension and deadlock as to Peter's

llFarm and Sixteen Plus such that the business of both corporations can no longer be

-: conducted to the advantage of the shareholders of each corporation.

30. This deadlock and dissension is grounds for dissolution of both

corporations.

COUNT Il
APPOINTMENT OF A RECEIVER FOR PETER’S FARM AND SIXTEEN PLUS
30. Plaintiff incorporates the allegations of paragraphs 1 through 30 above.

31. There exists an incorrigible deadlock and irreconcilable animosity between
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32. Upon information and belief, neither Peter's Farm.nor Sixteen Plus has
conducted any annual shareholders meetings to elect directors, resulting in a self-
perpetuating control of the board of directors of each corporation by the original
directors.

33. All of these factors necessitate the appointment of one or more receivers

to sell the real estate assets of Peter's Farm and Sixteen Plus.

PRAYER FOR RELIEF
Wherefore, Plaintiff Fathi Yusuf requests the following relief:

1. An order compelling the holding of a Peter's Farm shareholder's meeting

|[to elect directors of the corporation;

2. An order compelling the holding of a Sixteen Plus shareholder's meeting

||to elect directors of the corporation;

3 An order dissolving Peter's Farm and Sixteen Plus and directing the
windup of the corporations;

4. An order appointing a receiver for Peter's Farm and for Sixteen Plus to sell
the real estate holdings of both corporations; and

5. An order awarding Plaintiff such other and further relief as is just and

|| proper under the circumstances, including but not limited to an award of attorney fees

lincurred by Plaintiff in the litigation of this case.
AND FEUERZEIG, LLP
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DATED:  July 27, 2015 By:

RADOCS'6254\10003\PLDGV 6Z7668:D0CX

Respectfully submitted,

DUDLEY, TOPPER and FEUERZEIG, LLP

GREGRYH HODGES” (VI BarNo. 174)

STEFAN B. HERPEL (V.l. Bar No. 1019)

Law House

1000 Frederiksberg Gade (P.O. Box 756)

St. Thomas, U.S.V.l. 00804-0756

Telephone: (340) 774-4422

Facsimile:  (340) 715-4400

E-Mail: ghodges@dtflaw.com
sherpel@dtfiaw.com

and

NIZAR A. DeWOOD, ESQ. (V.I. Bar No. 1177)
The DeWood Law Firm

2006 Eastern Suburbs, Suite 101
Christiansted, St. Croix

U.S. Virgin Islands 00820

Telephone: (340) 773-3444

Facsimile: (888) 398-8428

E-Mail: info@dewood-law.com

Attorneys for Plaintiff, Fathi Yusuf
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

FATHI YUSUF, ) CASE NO. ST-2015-CV-0000344
)
Plaintiff, ) ACTION FOR DISSOLUTION
vs. ) AND OTHER RELIEF
)
PETER’S FARM INVESTMENT CORPORATION, )
SIXTEEN PLUS CORPORATION, MOHAMMAD A. )
HAMED, WALEED M. HAMED, WAHEED M. )
HAMED, MUFEED M. HAMED and HISHAM M. )
HAMED, )
)
Defendants. )
)
ORDER OF DISMISSAL

THIS MATTER is before the Coutt on the Joint Motion for Entry of Stipulated Orderof
Dismissal between Plaintiff and Defendants filed on Novermber 28, 2016." The parties “jointly move
for entry of the attached, stipulated order of dismissal without prejudice —with each party to bear
their own costs and attorneys’ fees.” The Joint Motion will be granted.

Accordingly, it is
| ORDERED that the Joint Motion for Entry of Stipulated Order of Dismissal is hereby is
.| hereby GRANTED; and it is further
-»..l ORDERED that this matter is hereby DISMISSED without prejudice; and it is further
E EI ORDERED that each party shall bear his/their own attorney’s fees and costs; and it is farther
§ jg:‘ ' % E ORDERED that all pending motions are hereby DENIED as MOOT; and it is further
% E g E ORDERED that a copy of this Order shall be directed to counsel of record,
E E %_ E DATED: December _|S , 2016 . |
2R DENISE M. FRANCOIS

Al'TESL:

Judge of the Superior Court of the Virgin Islands

! Plaintiffis represented by Dudley, Topperand Feuerzeig, LLP (Gregory H. Hodges and Stefan B. Herpel, of
counsel), and Defendants are represented by the Law Offices of Joel H, Holt (Joel H. Holt, of counsel) and Carl J,.
Harimann 111, Esquire,




